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The Practitioners’ Obligations 


A Panel Discussion 


‘‘The Practitioners’ Obligations’’ was the subject of a panel dis- 
cussion during the Thursday afternoon business session of the 31st 
Annual Meeting of the Association of Interstate Commerce Commission 
Practitioners, May 12, 1960, at The Baker Hotel, Dallas, Texas. Mr. 
Starr Thomas, General Solicitor, The Atchison, Topeka and Santa Fe 
Railway Company, Chicago, was group leader. Panelists discussing 
‘‘The Responsibility of Practitioners for Proper Relations With Examin- 
ers and Staff Members’’ were Mr. Howard Hosmer, Hearing Examiner, 
Interstate Commerce Commission, Washington, and Mr. Reuben G. 
Crimm, Attorney, Atlanta. ‘‘Are Practitioners Responsible for Avoid- 
able Delays in Commission Proceedings?’’ was discussed by Honorable 
John H. Winchell, Chairman, Interstate Commerce Commission, from 
the Commission’s point of view, and Mr. Erle J. Zoll, Jr., Assistant 
General Solicitor, Illinois Central Railroad, Chicago, presented the 
Practitioners’ views. 

Mr. Thomas, Group Leader: I will first introduce the speakers very 
briefly in the order of their appearance as shown in the program. 

We begin with the subject, ‘‘The Responsibility of Practitioners 
for Proper Relations with Examiners and Staff Members,’’ and Mr. 
Howard Hosmer, who tells me he has been with the Commission for 
nearly 40 years, and is recognized throughout the country as one of the 
outstanding examiners in the Commission’s history, will lead off on that 
subject. 

Mr. Reuben Crimm from Atlanta, a Vice President for the District 
that includes Atlanta in 1958, and self-described specialist in the motor 
carrier field, will also hold forth on this question of the responsibility 
of practitioners for proper relations with examiners and staff members. 

The somewhat related subject that follows bears the title in the 
form of a question : ‘‘ Are Practitioners Responsible for Avoidable Delays 
in Commission Proceedings?’’ The Honorable John H. Winchell, Chair- 
man of the Commission, Chairman of Division 2 for the last couple 
of years, former Chairman of the Colorado Public Utilities Commission, 
and with a great many other claims to fame that most of you know, 
will lead off on that second subject, and Mr. Erle Zoll, former President 
of the Association, Assistant General Solicitor of the Illinois Central 
Railroad, will follow him. 

The two subjects are somewhat related. All of you know about 
these Congressional hearings that have been talked about today already 
and the excitement generally in Washington about relations of Practi- 
tioners to various sorts of administrative agencies. The House Com- 
mittee on Legislative Oversight, which has had much to do with these 
developments, swung into a second field of endeavor along with the 
ethics problems last year, and the second field was the question of delay. 
They are related because many people feel that the long delays that 
do occur in some administrative agency hearings and actions do induce 
people to improper conduct. 
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I will leave that for the people on the panel to answer. 

I would like also to introduce our screening committee for this 
afternoon headed by Mr. Blackledge of Oklahoma. He is with the 
Department of Commerce and Industry of the State of Oklahoma. He is 
assisted by Mr. Fischer, Traffic Manager of Malone Freight Lines from 
Birmingham, Alabama, and Mr. Ernest Porter, Counsel for the Denver 
& Rio Grande Western in Denver, Colorado. 

We might as well start out with Examiner Hosmer. Mr. Hosmer. 


The Responsibility of Practitioners for Proper Relations 
With Examiners and Staff Members 


By Howard Hosmer, Hearing Examiner 
Interstate Commerce Commission 

Thank you, Mr. Thomas. 

On behalf of my colleagues I thank you for listing this subject on 
your program, for we think it is of considerable current importance. 
I make the usual preliminary statement that I am not here as a spokes- 
man for the Interstate Commerce Commission, which has merely author- 
ized me to participate and is not responsible for what I have to say. 
My remarks will not touch on the question of proper relations between 
practitioners and staff members other than hearing examiners. In some 
respects I wish the topic were the responsibility of examiners for proper 
relations with practitioners. Actually, however, I suppose our respon- 
sibilities are reciprocal. 

What constitutes ‘‘marked attention and unusual hospitality’’ 
accorded public officials by those citizens who deal with them? That 
has been a burning issue in Washington for the past few years, and 
about 3 months ago the hearing examiners of the Commission found the 
spotlight of suspicion beaming on them. 

A practitioner had complained in substance that a hearing examiner, 
Mr. X, in connection with a hearing that he had recently conducted had 
accepted marked attention and unusual hospitality from another prac- 
titioner contrary to the code of ethics originally formulated by your 
association in 1931 and later adopted by the Commission as its own. 
(These were no obscure practitioners. The complaining attorney is a 
member of a firm headed by one of your former presidents, Mr. A, 
and the other, Mr. B, is a former president of the Motor Carrier Lawyers’ 
Association. I am informed that Mr. A and Mr. B have had previous 
differences of opinion). 

Upon receiving these charges the Commission investigated the con- 
duct of the examiner and voted to censure him. At the same time it 
decided to serve on all hearing examiners and attorney advisers a 
memorandum concerning their ethical conduct. The episode involving 
Mr. X was stressed in the memorandum but there was no specific refer- 
ence to any other similar incident. 

Any suggestion of impropriety on the part of a Government official 
or employee, high or low, is hot news these days in Washington, and it 
was therefore a certainty that the Commission’s memorandum would get 
into the newspapers. The only surprising circumstance was that this 
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happened so quickly. A few days after the memorandum was served, 
on the first Sunday thereafter, both Washington papers had the story 
on their front pages. One of them stated that the Commission had 
“*berated’’ and ‘‘chided’’ its hearing examiners. Who was responsible 
directly or indirectly for the release to the press is not important, as 
I see it. Sometimes reporters seem to get news of this kind through a 
keen sense of smell or even by telepathy. 

The March issue of your Journal contained an editorial on the 
subject of the memorandum obviously intended to pour oil on troubled 
waters. Despite this commendable purpose the editorial left something 
to be desired in its statement of facts. One paragraph was as follows: 


That the Commission intended no public condemnation of its 
examiners is indicated by the confidential handling it accorded the 
memorandum. It was delivered to each examiner in a sealed enve- 


lope under a registry procedure and the disclosure to the press was 
totally unauthorized. 


In this passage the word public was italicized, indicating perhaps 
that the writer was not sure whether a private condemnation only was 
intended. The memorandum did not, however, receive confidential 
handling, as stated. It was not delivered in a sealed envelope. There 
was nothing on its face to indicate a secret status. Some 200 copies 
were run off for various purposes, and a copy was sent to the Civil 
Service Commission. 

The brief excerpt from the memorandum quoted in the editorial 
tended to minimize the impact of the document. In the opening para- 
graph the memorandum referred to certain codes of ethics previously 
drawn up for Government employees. Then it went on to say: 


Recent occurrences, however, indicate either a deliberate dis- 
regard of these requirements or at least a distinct lack of awareness 
on the part of certain examiners of their true import and of the 
serious manner in which this Commission views any failure of an 
employee to adhere to these precepts. 

We have been disturbed to discover that at least some examiners 
appear to believe that they are fully entitled to accept all hospitality 
extended to them. In fact, they appear to believe that they are 
entitled to expect that they will be entertained by the practitioners 
and parties appearing before them and that the proper conduct 
of proceedings is a matter of personal inclination. It has even 
been urged that this is an attitude which prevails throughout our 
examiner staff. We do not believe that this latter charge is valid; 
nevertheless, under the circumstances, it is necessary once again 
to direct your attention to our standards and to emphasize the 
necessity for absolute compliance. 


Returning to the editorial, the final paragraph thereof is praise- 
worthy : 


While generalization is unfair, we practitioners must neverthe- 
less share the blame which attaches to particular incidents. As 
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officers of the Commission’s bar we must constantly search our 
consciences and consult our ethical code of practice to govern 
personal relations with officials who determine our clients’ cases 
and causes. 


In all that has been written about this episode this is the first 
expression which I have seen anywhere to the effect that the hearing 
examiners are not solely at fault in the premises. As you practitioners 
thus voluntarily come under our cloud, we welcome you. 

A natural consequence of the Commission’s memorandum was the 
likelihood that disgruntled litigants and irresponsible practitioners 
would misinterpret it as signalizing a kind of open season in which hear- 
ing examiners could be regarded as fair game like sitting ducks. This 
result also was soon apparent. The Commission had recently issued its 
third report in a motor-rate case, dismissing the complaint as the examin- 
er had recommended. Thereupon the complainant and an intervener 
asked for a ‘‘further hearing before a properly neutral examiner,”’ 
charging the original examiner, a man of unimpeachable integrity, with 
misconduct. They stated: 


We did not more promptly assert this violation of ethical 
standards fixed by the Commissioners to govern their examiners as 
it is a stern but difficult duty to perform, but now that we are to 
be crushed; and strengthened by the recent memorandum of the 
Commission entitled ‘‘ Ethical Conduct of Examiners and Attorney 
Advisors,’’ we submit this cry for justice. 


The allegation of misconduct consisted of a charge that the examin- 
er in the absence of complainant’s counsel had discussed with de- 
fendant’s counsel a continuance of the hearing necessitated by another 
assignment on the examiner’s schedule and that later the examiner had 
been seen leaving town in the automobile of the defendant’s counsel. 
Although more than 3 years had elapsed since those alleged happenings, 
abundant evidence was readily available to disprove the charges. The 
counsel for the complainant and the intervener did not content them- 
selves with false representations to the Commission but also informed 
a considerable number of Senators and Representatives of their charges 
and aired them in local newspapers. 

I am happy to say that the Commission acted promptly to set these 
two practitioners right. It assigned their petition for further hearing 
solely on the question of the alleged misconduct of the examiner. Com- 
missioner Webb, who personally conducted the hearing, issued a pro- 
posed report a week ago today, recommending that the petition be 
denied, that the charges against the examiner ‘‘should be found to be 
wholly without foundation,’’ and that the Commission consider dis- 
ciplinary action against the practitioners. Commissioner Webb pointed 
out the applicability of Canon 2 of your Code of Ethics and then made 
the following cogent observation which is directly related to the present 
discussion : 
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The Commission is mindful of its obligation to maintain and 
foster a relationship of mutual trust and confidence between the 
Commission’s practitioners and its examiners. In the absence of 
such a relationship the Commission could not hope to discharge 
effectively the important functions entrusted to it by the Congress. 


The proposed report includes another interesting statement that 
‘the memorandum [of the Commission to the examiners before referred 
to] does not suggest that minor indiscretions on the part of an examiner 
during the course of a hearing constitute a sufficient ground for re- 
hearing.’’ Speaking as an examiner, I hope that you practitioners will 
not tempt or provoke us with too many minor indiscretions, for the line 
between minor and major is not always clear. 

Now I turn back in my chronology. Immediately upon service of 
the Commission’s memorandum and before the newspaper publicity the 
hearing examiners in the Bureau of Rates and Practices conferred for 
the purpose of considering some immediate action which might tend to 
rehabilitate their questioned reputation. They decided to adopt as their 
own the minimum standards set forth in Canons 32, 33, and 34 of the 
Canons of Judicial Ethics promulgated by the American Bar Associa- 
tion. I shall read only Canon 32: 


Gifts and Favors 


A judge should not accept any presents or favors from liti- 
gants, or from lawyers practicing before him or from others whose 
interests are likely to be submitted to him for judgment. 


A cynical comment on this action might be that it was a pious 
gesture emanating from a guilty conscience—Where there’s smoke 
there’s fire. Or it may be said that this was another instance of the 
examiners’ efforts to elevate themselves to the status of ‘‘tin judges.’’ 
(I borrow the term from one of your ex-presidents who used it in testify- 
ing before a congressional committee last year). However, I submit 
that we are as much entitled to look to a judicial code for guidance 
as the new chairman of the F. C. C., who is reported to have said 
recently : ‘‘I’ve no problem acting like a judge. I bet I haven’t had a 
visitor a month—people just don’t come to see me.”’ 

Let me assure you, gentlemen, that the examiners are entirely 
sincere in their wish to disavow any belief ‘‘that they are fully entitled 
to accept all hospitality extended to them,’’ and ‘‘entitled to expect 
that they will be entertained by the practitioners and others’’ quoting 
the Commission’s words. In talking over the matter with my associates, 
as I have done rather extensively in recent weeks, I find that they 
generally agree with views which I have formed in my own experience. 
These may be briefly summarized as follows: An I. C. C. hearing is a 
serious business. It may be prolonged and perhaps generate emotional 
tension. The relation between the examiner and other participants 
should be formally courteous but strictly impersonal. Sociability and 
conviviality have no place here. It is not an occasion for renewing old 
friendships or cultivating new ones. I think I can safely guess that 
the vast majority of you would support this statement. 
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Recently the hearing examiners were invited by Chairman Harris 
of the House Committee on Interstate and Foreign Commerce to com- 
ment on the bills pending before his committee pertaining to standards 
of conduct for agency hearings. One of those bills would make it im- 
proper for any member or employee of the I. C. C. to ‘‘accept or solicit 
any money, gift, favor, unusual hospitality, loan, service, employment, 
or thing of value from any person, or representative of any person, 
who has a pecuniary interest in any proceeding or matter before the 
Commission and in connection with which the member or employee has 
any duty to perform.’’ Some of us responded to this invitation and 
recommended to the committee that the word ‘‘unusual’’ modifying 
hospitality be omitted. As we see it, the term ‘‘unusual hospitality’’ 
no longer has any generally accepted meaning. 

Some of my colleagues feel so strongly about this matter of mutual 
relations between examiners and practitioners that they would like to 
have some kind of a joint statement of policy worked out cooperatively. 
I myself am not sure that is necessary, but I pass the suggestion along. 
Perhaps all we need to do at this time is to say to you: While we are 
holding hearings and writing proposed reports in your cases we will 
buy our own food and drinks. And if you should happen to see us on 
the roadside trying to thumb a ride, for Heaven’s sake, don’t stop 
your cars to pick us up. That goes for seagoing yachts and private 
airplanes, although thus far these more luxurious modes of transpor- 
tation have not become a problem at the I. C. C., as they apparently 
have at some other agencies. 

The foregoing remarks apply to the state of the case prior to service 
of the proposed report or recommended decision. Thereafter under the 
present form of organization the hearing examiner generally speaking 
is entirely through with the case, and time and money spent in enter- 
taining him when that stage is reached would be wasted. Also I assure 
you that the participants in the final decision-making are incorruptible. 
That is why I speak only from the standpoint of a hearing examiner. 

To conclude in all seriousness, gentlemen, I think you will agree 
with me that public confidence in the regulatory system of which we 
are all a part has been rather seriously impaired in the past few years. 
We are all members one of another, to use a biblical expression. Com- 
missioners, practitioners, examiners, directors, et al., belong to one big 
family. (The hearing examiners certainly want to be regarded as legiti- 
mate, well-adjusted members of that family and not as juvenile delin- 
quents). Mistakes will happen in the best of families, and ours is the 
best, I truly believe. As I look at the facts which I have discussed they 
reveal a succession of unfortunate human errors. Let us each one strive 
to avoid any repetition of such errors, if for no other reason than our 
own self-preservation. Although I dislike to end my talk with a cliche, 
I cannot refrain from quoting Shakespeare’s familiar lines: 


He that filches from me my good name 
Robs me of that which not enriches him 
But makes me poor indeed. 
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Mr. Thomas: Thank you, Examiner Hosmer. 
Now, we will hear from Mr. Reuben Crimm. 


The Responsibility of Practitioners for Proper Relations 
With Examiners and Staff Members 


By Reuben Crimm, Attorney, Atlanta, Georgia 


Some several months ago, my former good friend and our President, 
Sam Flint, called me in Atlanta and asked if I would participate in a 
panel discussion at the Dallas convention. Having nominated Sam 
several years ago for first Vice President of the Association, because of 
my respect for his good judgment—how was I to differ with his judg- 
ment at this point as to a proper panelist? I said, ‘‘yes,’’ hardly hearing 
the subject, but I distinctly remember asking Sam during the long- 
distance telephone conversation to write me giving the exact title which 
I was expected to discuss. 

Weeks passed and no letter from Sam. Then, I saw the printed 
program and for the first time the title of the panel discussion—obviously 
too late to make excuses. There then flashed through my mind the tone 
of the telephone conversation with Sam— 

After all, a panelist is chosen for one of three reasons. First, he 
has outstanding knowledge and something to offer his listeners. Or, 
second, he is a good speaker and has a trailer full of stories and jokes 
and can keep his audience entertained, if not well informed. Or, third, 
no one else could be found to participate. I obviously fall in this third 
category and the tone of Sam Flint’s conversation recalled itself to my 
mind when he said incredulously, unbelievably and with astonishment 
after my ‘‘yes’’—‘‘you will?’’ 

Studying over the title of this discussion, I soon saw I would be 
walking a tightrope over thin ice, making everyone angry with a 
“‘preachy”’ talk. I then wished I could find some escape such as the 
Mississippi politician found when he was campaigning for public office. 

The story goes that down in Mississippi there is a squirrel law. 
Half of the people are for it and half of them are against it. This 
politician had just concluded one of his major addresses during the 
campaign and said, ‘‘Now, does anybody have any questions?’’ 

One of the people in the crowd said, ‘‘ Yeah, how do you stand on 
the squirrel law?’’ 

Well, when the politician’s strong supporters and close friends 
heard that, they were scared to death, because they knew he’d say the 
wrong thing. But he said—‘‘Glad you asked me that question. I 
understand that half of my friends are for it and half are against it. 
I want it definitely understood that I’m for my friends!’’ 

Since I am no politician and am not clever, I have gritted my teeth 
and decided I would do the best I could, but carefully avoid an extem- 
poraneous approach: I would write out my remarks and read them 
so as to avoid as much as possible ‘‘hoof in mouth disease,’’ even at the 
penalty of the criticism former Vice President Alben W. Barkley 
suffered when he once read a speech. 
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It seems, as Mr. Barkley told the story, after he had read a speech 
to a large assembled audience, he asked the host who had invited him 
to address the meeting, what he thought of his talk. He met with this 
reply: ‘‘Well, I have three criticisms to make. First, you read it; 
secondly, you read it poorly; and, thirdly, it was not worth reading.’’ 

Having avoided the issue here before us today for discussion as 
long as possible, I guess now I will have to get to the issue under dis- 
cussion— 

As we all know, the subject matter of this discussion is answered 
basically by our Code of Ethics. The preamble of that Code provides 
in part: 


No rules of conduct can be framed which will particularize all the 
duties of the practitioner * * * in his relations to clients, adversaries, 
other practitioners, the Commission and the public. The * * * 
eanons of ethics are adopted as a general guide * * *. 


Of particular significance to the topic here under discussion are 
Canons 5, 8 and 24. 

Canon 5, entitled, ‘‘ Attempts To Exert Personal Influence On The 
Commission,’’ reads: 


Marked attention and unusual hospitality on the part of a practi- 
tioner to a Commissioner, Examiner, or other representative of the 
Commission, uncalled for and unwarranted by the personal relations 
of the parties, subject both to misconstruction of motive and should 
be avoided. A self-respecting independence in the discharge of 
duty, without denial or diminution of the courtesy and respect due 
the official station is the only proper foundation for cordial, per- 
sonal and official relations between Commission and practitioners. 


Canon 8 is entitled, ‘‘Private Communications With The Commis- 
sion’’ and provides that— 


* * * it is grossly improper for litigants, directly or through any 


counsel or representative, to communicate privately with a Commis- 
sioner, Examiner or other representative of the Commission about 
a pending cause, or to argue privately the merits thereof in the 
absence of their adversaries or without notice to them * * *. 


Canon 24, entitled ‘‘Restraining Clients From Improprieties,’’ 
states in part: 


A practitioner should use his best efforts to restrain and to prevent 
his clients from doing those things which he himself ought not to 
do, particularly with reference to their conduct towards the Com- 
mission * * *, 


These codes merely provide a framework for honorable conduct. 
The effective operation of codes necessarily depends on the integrity 
and sincerity of those who agree to obey them. 

In discussing the responsibility of the practitioner for proper rela- 
tions with Examiners and Commission staff members, the subject may 
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be divided into two categories: First, responsibility from the moral 
standpoint; second, responsibility from the standpoint of appearance. 

The first, the moral standpoint, in my opinion, is the more simple 
to define and live by. It presents for answer the following questions: 
Can I take this course of action with a clear conscience? Would I be 
willing to have others act in this way if they were in my place? 

Codes do not answer the questions; the answer is the desire to do 
what is right, fair, and just. As Columnist William S. White wrote in 
the Richmond Times-Dispatch of March 24, 1960, under the title ‘‘ Codes 
Won’t Improve Ethics’’: 


If a man is honest, he is honest. He will be no more honest if he 
adopts somebody else’s handmade ‘‘code’’ or even if he consents 
to wear on his lapel a large celluloid button reading: ‘‘I am an 
honest man—absolutely.’’ There are, after all, certain codes to live 
by that are far older and authoritative than some senator’s private 
creation. One is called the Ten Commandments. 


I believe it may be stated without reservation that the responsibility 
of the practitioner from a moral standpoint is being met fully. And, 
I do not think the reason therefor is occasioned by circumstances such 
as those narrated by Thurman W. Arnold, former Assistant Attorney 
General of the United States. He tells this story: 

After he was graduated from Harvard, he went out to Wyoming to 
practice law. The Attorney General of Wyoming at that time was an 
old cow-puncher. He was a salty old character and loved to give advice. 
Mr. Arnold went around to see him and the Attorney General asked: 

‘‘Did you ever have a course in legal ethics?’’ 

Mr. Arnold said, ‘‘No, they don’t consider it necessary to teach 
that at Harvard.’’ 

The Attorney General said, ‘‘I am very happy to hear that, because 
I can in one sentence tell you all the legal ethics that any lawyer needs 
to know. Remember this. Whenever you are involved in any liti- 
gation and it becomes apparent that someone has got to go to jail, be 
sure it is your client.’’ 

As to the second responsibility of the practitioner for proper rela- 
tions—the standpoint of appearance—the problem is more difficult. This 
problem of ‘‘appearance,’’ as I term it, affects not only the practitioner 
who has contact directly with the Examiner, but the practitioner or 
others who observe such relationship. Many codes have been adopted 
on the subject. New codes and modifications of codes have been proposed 
in an effort to define the limits of propriety. A few examples might 
be cited—all dealing in part at least with ‘‘appearance’’: 

The ‘‘Code of Ethies for Government Service’’ enacted by Congress 
on July 11, 1958 provides in Canon V that ‘‘no person in government 
service should accept, for himself or his family, favors or benefits under 
circumstances which might be construed by reasonable persons as in- 
fluencing the performance of his governmental duties.’’ 

The Federal Bar Association in its canons of professional ethics, 
provides in its Canon IT: 
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No attorney outside the government should participate, directly or 
indirectly, in the giving of any such valuable gift, favor or service 
to any officer or employee of the government. 


In Canon IV, the government attorney is cautioned to reasonably 
restrict his private interests, obligations and transactions to minimize 
‘‘any appearance of impropriety.”’ 

In Canon V, it is said: 


* * * An attorney outside the government should not, through fre- 
quent or expensive social engagements, subject to undue obligation 
any officer or employee of the government transacting business 
with him or his clients on behalf of the government. 


As I have already read, Canon 5 of our Code of Ethics establishes 
a similar prohibition. 

There is no pat answer ‘‘to the avoidance of appearance of im- 
propriety.’’ Obviously, we cannot satisfy everyone. We must not 
expect Commission Examiners or members of the staff of the Commission 
to ‘‘live in ivory towers,’’ but also we cannot be so callous of other 
people’s thoughts as to place a Commission Examiner or member of the 
Commission’s staff in a position of being subjected to undue criticism 
or embarrassment from our own well-intentioned acts. As Canon 23 
of our Code of Ethics states—the practitioner must obey his own con- 
science, and as it also has been said, ‘‘ besides ethical principles, we need 
reason and understanding also, as well as goodheartedness and the desire 
to do what is right.’’ And, I might add, think what is right. In this 
endeavor, we have the assistance and the utmost cooperation from the 
Commission’s Examiners and its staff. 

There is no ‘‘cure-ali’’ and no pat answer to the phase of the ques- 
tion dealing with the ‘‘appearance of impropriety’’ of relationship. 
However, apropos of the situation, is the story that is told of the Boston 
salesman who visited Dallas and heard a resident of this fine city boast- 
ing about heroes of the Alamo who, almost alone, held off whole armies: 

**T’ll bet you never had anybody so brave around Boston,’’ chal- 
lenged the Texan. 

‘‘Did you ever hear of Paul Revere?’’ asked the Bostonian. 

‘Paul Revere?’’ said the Texan. 

‘*Isn’t that the guy who ran for help?”’ 

In case of doubt, I commend to you the action of Paul Revere. 


Mr. Thomas: Thank you, Mr. Crimm. Now, before we go to the 
next subject, the subject dealing with delay in administrative proceed- 
ings, I want to repeat what was said this morning about these questions. 
If you have any questions, please write them on a card and pass the 
card to the man sitting at the end of your row, and will those men 
bring the cards up as they are received so that we will have them before 
this screening committee as we go along. 

Now, I want to present Chairman Winchell, who will proceed on 
the second topic. 
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Avoidable Delays In Commission Proceedings 


By The Honorable John H. Winchell, 
Chairman, Interstate Commerce Commission 


Thank you, Mr. Thomas. 

Being assigned the affirmative of the proposition ‘‘ Are Practitioners 
Responsible for Avoidable Delays in Commission Proceedings’’ for de- 
livery before the body about which the question is raised, is very much 
like being Daniel in the Lions’ Den, except, of course, I cannot count 
on the type of aid and comfort which Daniel received. 

The subject of delay not only by administrative agencies, but also 
by executive departments and by the judiciary is of course a perennial 
subject, and in recent years particular attention has been focused on 
the delays experienced in dealing with so-called quasi-judicial agencies 
such as the I. C. C., both by the practitioners before such agencies, and 
by the agencies themselves. There are those who suggest that pro- 
tracted agency proceedings are but the inevitable obedience to Parkin- 
son’s First Law that ‘‘work expands to fill the time available for its 
completion.’’ Aside from inevitable delays such as statutory waiting 
periods for exceptions and petitions or unavoidable delays caused by 
illness or other unforeseen events, there are in many cases delays which 
may be called avoidable. 

Now, of course, to define ‘‘avoidable delay’’ is not easy. I would 
say an ‘‘avoidable delay’’ is one which, to a large extent, could actually 
be eliminated. If the Commission publishes an erroneous notice of 
hearing, it must republish it, and that of course, delays the proceeding. 
By the same token, if a practitioner finds himself with a schedule of 
hearings which he feels is too strenuous, and succeeds in postponing one 
of the hearings, I would call it an avoidable delay because more careful 
planning of his time would have avoided the situation. Of course, if a 
conflict of hearings develops, it could not be called avoidable; thus, it is 
difficult to draw a fine line between avoidable and unavoidable delay 
in every instance. 

In the Commission the problem of delay varies dependent on the 
character of the proceeding. In proceedings before the Board of Sus- 
pension involving new published tariff schedules, there can be no delay 
since each proceeding must be acted upon prior to the effective date. 
While the Act requires that schedules be filed upon not less than 30-days’ 
notice, the Commission’s rules provide that protests may be filed as late 
as 12 days prior to the effective date. Considering intervening week- 
ends plus the fact that the Board must act in sufficient time to permit 
appeal to Appellate Division 2 in the event it should vote not to suspend, 
it has been necessary to be very strict in applying the 12-day rule, and 
we almost invariably decline to accept protests which are not received 
within the required period. 

Similarly, considerable caution is exercised in approving requests 
for postponement in investigation and suspension cases because of the 
desirability of deciding these cases within the statutory 7-month suspen- 
sion period. Ordinarily, a substantial postponement is not granted 
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unless the respondent agrees—as frequently happens—to postpone the 
effective date of the schedules for a period at least equal to the length 
of the postponement sought. 

In at least one other class of proceedings the question of delay has 
assumed relatively little importance, and these are train discontinuance 
cases under section 13a(1), where, because of restrictions written into 
the Act, the Commission must decide, within a period of about twenty 
days following the filing of the notice of discontinuance of train service, 
whether or not to require the rail carrier to continue operating the train. 
Also, since we may require the service to be continued only for a period 
of four months beyond the time the discontinuance was originally pro- 
posed, every effort is made to dispose of the proceeding within that 
period. A procedure such as this makes it very unlikely that a request 
for postponement, regardless of merit, will be granted. Of course, such 
a tight schedule is not necessarily ideal, as is indicated by the fact that 
concerning various legislative proposals involving train discontinuances 
we recommended in part that the 30-day notice provision be expanded 
to 40 days, and that the 4-month continuation-of-service period be 
lengthened to seven months. 

In discussing this subject, I want to emphasize most strongly the 
difficulty experienced and the careful preparation required to set up an 
itinerary, particularly one involving 30 or more hearings, as motor 
carrier itineraries frequently do. To postpone for any length of time 
cases already set for hearing; to leave an examiner on itinerary with no 
hearings scheduled for as long as a week, is a very costly process. Yet, 
postponement of hearing dates is one of the two most frequent delays, 
and is by far the most frequent type of delay encountered in motor 
carrier cases. A comprehensive study of the postponement problem 
was made by the Commission in 1957, and it was established that 41 
percent of all the cases handled by the Commission were postponed one 
or more times: ranging from a low of 20 percent of motor carrier 
finance cases postponed to 88 percent of the rail investigation and sus- 
pension cases postponed. The average delay per case due to postpone- 
ments was 51 days. Also significant in the Commission’s 1957 study 
is the fact that the moving parties are most frequently the ones request- 
ing postponement at any stage, and that conflicting I. C. C. business 
is the most frequent reason given. Over one-third of the postponements 
granted might have been avoided if practitioners, applicants, and other 
moving parties were ready to proceed at the time appointed. 

Substantial delays have occurred in processing complaint cases 
concerning rates; but frequently the justification for such a request 
by the complainant itself is that defendants have indicated the rates 
will be revised voluntarily, which action may result in withdrawal of 
the complaint. These delays, even if there is no adjustment or insuffi- 
cient adjustment to completely satisfy the complaint, are clearly war- 
ranted and a saving in time and expense has usually been achieved. 

The Commission realizes that members of its bar are busily engaged, 
not in one. or even a few proceedings, but in varied activities before 
many administrative bodies as well as state and Federal courts. Counsel 
of outstanding caliber in particular fields will inevitably attract nu- 
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merous clients. Also, counsel employed full time by a carrier or shipper 
find their ability to meet deadlines dependent on the size of their depart- 
ment and availability of their staff. Thus, as I indicated earlier, what 
we define broadly as avoidable delay is, certainly, not entirely avoidable. 

Postponements are by no means the only type of delay encountered, 
of course. Relaxed rules of practice and evidence applicable to adminis- 
trative proceedings provide ample opportunity for delay. Lengthy, 
repetitious, and argumentative records and pleadings are not at all un- 
common. Unlike formal requests for postponement, delays which come 
about during, or as the result of, the hearing, are usually not planned, 
but result from too little preparation, and a carelessness which tends 
to creep into any activity pursued to the point of mastery. These delays 
could be minimized by more careful attention to details and familiarity 
with the main points involved in the proceedings. Relaxed rules of 
practice and evidence are, I emphasize, designed for the convenience 
of the public generally, not merely for the convenience, or histrionics, 
of the practitioner. I believe a great deal of time now wasted by delay 
might be saved if practitioners would endeavor at all times to produce 
more light than heat in their hearings and pleadings. 

Several proposals have been put forth to ‘‘formalize’’ the require- 
ments which the Commission would consider as acceptable in granting 
postponements, to limit severely the conditions under which petitions 
for reconsideration may be filed, and for other reforms designed to 
expedite Commission work. The filing of petitions only to delay final 
determination of a proceeding has long been subject to criticism and, 
as you know, the Interstate Commerce Act does not, by its terms, allow 
the filing of petitions other than in cases of general transportation 
importance. With respect to strict rules concerning postponements, 
I believe the decision to grant or deny a request for postponement must 
depend on all the circumstances surrounding each case. On April 28, 
1955, the Commission issued a public notice on the subject of ‘‘ Postpone- 
ment of Hearing Dates and Extension of Time for Filing Briefs,’’ and, 
I believe, a re-examination of this notice by the practitioners and a 
re-emphasis of the criteria outlined therein by the Commission are all 
that is necessary to bring to mind the importance of this problem. 
I have therefore arranged for copies to be available. 

Recognizing that the problems of delay are shared by both the 
Commission and its bar, I would like for a moment to indicate generally, 
what the Commission has done to solve its part of the problem. In 1956 
we reported to the Senate Committee on Government Operations, in a 
special study, that about 304 days, or 10.1 months, were absorbed by the 
average Commission case from beginning to final determination. A 
comprehensive analysis of our operations in the middle of last year re- 
vealed that the rather substantial changes we have made in both Com- 
mission organization and work processing have reduced this average 
time to 212 days, or 7.1 months; a percentage reduction in general use 
of time which is, by itself, phenomenal, and becomes even more sig- 
nificant when related to the workload increase in that period of more 
than 50 percent. 
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We continuously give attention to such problems as I believe we 
are required to by our obligation to serve the public interest. We believe 
it is true that ‘‘Justice delayed is justice denied.’’ Last year an in- 
formal Special Advisory Committee on Improvement of I. C. C. Prac- 
tices and Procedures was established, of which some of you have con- 
sented to become members, and we hope that what we may call ‘‘the 
view from outside’’ will cast light upon the dark corners we on the 
inside of the Commission may overlook. 

And, most recently, one of the leading management counselling 
firms in the country was engaged to make a survey of our operations 
and recommend what changes they may find desirable. 

I think you will agree that the Commission has not let the sands 
of creeping bureaucracy drift over its operations until they become 
stalled and bogged down. While we recognize, as I have indicated, 
that delay and red tape are to a minor extent inevitable or unavoidable, 
I think it at least equally clear that there is much room for further 
expedition, and I believe that the members of our bar can make a 
significant contribution in that direction by diligently preventing delays 
of any type wherever it is in their power to do so. 

Thank you. 


Mr. Thomas: Thank you, Mr. Chairman. Now, I want to call on 
Mr. Erle Zoll, the second speaker on the subject of delay. Mr. Zoll. 


Are Practitioners Responsible for Avoidable Delays In 
Commission Proceedings? 


By Erle J. Zoll, Jr., 
Assistant General Solicitor, Illinois Central Railroad 
I 

I do not believe there is a great deal of controversy between Chair- 
man Winchell and me. At least I do not want to be understood as 
contending that practitioners are in no way and to no extent responsible 
for avoidable delays in Commission proceedings. Many of us practi- 
titioners have had the experience of having our opponents employ 
delaying tactics! Filing a motion to strike a reply in order to get 
around the rule against a reply to a reply, is often simply an abuse 
of Commission procedure, as is filing a petition for further hearing 
after a petition for reconsideration has been turned down. 

However, I would like to start with the point that practitioners 
ought not to be blamed for taking advantage of all the procedures open 
to them, if following such procedures serves to protect their interests 
or the interests of their clients. Commission procedure is governed 
principally by the Interstate Commerce Act and by the Commission’s 
special and general rules of practice. To the extent the Act or the 
Commission’s rules and regulations thereunder permit a course of pro- 
cedure by practitioners, the real remedy for any ‘‘abuse’’ of such pro- 
cedure consists not in exhorting practitioners to manifest noble qualities 
of character, but in fixing the law and fixing the rules and regulations 
so the abuse cannot occur. In short, for some delays it is not the prac- 
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titioners who are responsible, but Congress and in some instances the 
Commission for erecting and permitting to remain in effect a framework 


of procedure which may be followed by those practicing before the 
Commission. 


II 


Let us look at what the Commission might do to improve the 
situation. It is said that the submission of cases is unnecessarily pro- 
longed by requests for postponements of hearings and requests for ex- 
tensions of time for filing briefs or other pleadings. It seems to me 
that the Commission might improve the situation, if it really needs 
improving, by adopting a stricter attitude toward such requests. Some 
practitioners may look askance at this suggestion, but if any slack in 
Commission procedure is going to be taken up, I think practitioners as 
well as the Commission are going to have to help take it up. It is my 
observation that the need for more time—either to prepare for a hearing 
or to file a brief—is habitual with some practitioners. Many practi- 
tioners with a deadline simply go ahead and meet it. Of course emer- 
gencies and conflicts occur, but I suggest that practitioners really could 
do a better job in meeting deadlines. And as far as I am concerned, 
the Commission could spur the process on by a little tighter attitude 
toward extensions of time. 

Incidentally, maybe practitioners would not need extensions of 
brief dates so often if the Commission were to adopt a rule like the 
Supreme Court of my state has adopted: 


Unless authorized by order of court, or a judge in vacation, no 
brief shall exceed 75 pages in length. Neither narrow margins, 
nor more than 614” of printed text properly leaded, nor any other 
device shall be employed to evade the page limitation. (39) 


Such a rule would probably make the Commission’s examiners happy 
and result in more prompt issuance of their reports. 

Some of the delay in Commission proceedings can be attributed, 
as I indicated before, to the Commission’s rules and regulations. In a 
recent address by former Commissioner Arpaia before the Chicago 
Chapter of this Association, he urged that the Commission ought to— 


. stop treating every matter, however insignificant, with the 
same time-consuming formalism which it should accord only to 
matters of policy and major importance. 


And, without specifying, he added: 


There are several procedural changes which can be made to decrease 
delay. These are now and have been under study. The Practi- 
tioners, through their Advisory Council, can give them a push. 


He mentions that motor carrier applications ‘‘are frequently of the 
‘shotgun’ variety,’’ a practice which Commissioner Webb has termed 
‘‘an abuse of Commission procedure,’’ and which Commissioner Arpaia 
says ‘‘results in protracted hearings and long reeords.’’ To forestall 











18 I. C. C. PRACTITIONERS’ JOURNAL 





remarks about Mark Twain and the weather, I suggest the Commission 
put a stop to such a practice and to that extent end ‘‘ protracted hearings 
and long records.’’ 

In an article two months ago, the former director of the Commis- 
sion’s Bureau of Motor Carriers, Mr. W. Y. Blanning, referred to a 
study showing the average time actually consumed in processing an 
application for new or additional operating rights. The study showed 
that where there is no protest and the application is handled without 
formal hearing, an average of 129.1 days elapses from the filing of the 
application until the expiration of the exception period and service of a 
notice that the examiner’s report is effective. I know the practitioners 
ean do a lot toward improving this situation. However, I would like 
to say I assume this study is of recent vintage because of the recency 
of the article to which I am referring. This does not include the time 
elapsing thereafter for the actual issuance of a certificate. Back in 
1952, the Wolf Report listed 212 steps which the Commission was taking 
at that time to process uncontested no-hearing motor carrier finance 
applications, and suggested that 59 steps, or 28 per cent, could be elimi- 
nated. I understand the Commission did put some of the recommenda- 
tions of the Wolf Report into practice, but to stimulate thought and 
argument, I suggest that 129 days—over 4 months—is a long time for 
the Commission to take nowadays to tell a motor carrier applicant he is 
entitled to have a certificate that no one objects to his having in the 
first place. This confirms in my mind the need for the continued study 
of its internal processes which Commissioner Arpaia says the Commis- 
sion is conducting. 

I certainly do not want to leave the impression that the Commission 
has not been employing many procedural innovations and short cuts. 
It has indeed been doing precisely that, and the results have been grati- 
fying. Commissioner Rupert L. Murphy discussed this in remarks 
three years ago before the Carolina chapter and this morning, and I 
want to give credit where credit is due. However, the Commissioner 
said, ‘‘there is a point beyond which further expediting of proceedings 
necessarily results in deprivation of the parties’ rights to due process 
of law.’’ This of course is true, but again I suggest that there is room 
for continued improvement. 





III 


Let us now consider my earliest statement that to some extent 
delays in the Commission’s disposition of cases are due not to the prac- 
titioners but to the law itself. In the address to which I have already 
referred, Commissioner Arpaia said: 


Furthermore, many more specific functions could be delegated to 
Boards of Employees, or even to single employees if Section 17 of 
the Interstate Commerce Act were amended to so provide. Besides 
staff-processing, Commissioners and their examiners now give time 
and attention to many matters which can have no perceptible impact 
on the economics of transportation. 
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Let me give only a couple of extreme examples. Almost 20 years 
after the Commission had warned that its growing volume of busi- 
ness made extensive delegation of authority a necessity, even such 
things as the simple withdrawal of a complaint or application still 
requires the preparation of the draft of an order of dismissal by a 
Bureau, a recommendation in an accompanying memorandum and 
approval by a Commissioner. A voluntary request by a carrier 
for revocation of his authority makes the rounds the same way and 
must be acted upon by Division 1. With the burning problems 
before the Commission, this paper shuffling and waste of time and 
manpower is inexcusable. 


In testimony before the House Special Subcommittee on Legislative 
Oversight, in June 1959, Commissioner Arpaia repeated this statement 
that the Interstate Commerce Act itself creates undue delay in the 
administrative process, and added that Congress could amend Section 17 
so that many ministerial and non-heard matters, as, for example, appli- 
cations for temporary authority to conduct motor carrier operations 
under Section 210a, could be processed more expeditiously, as they could 
then be delegated to a single staff member, regional manager or 
supervisor. 

Delays before the Commission are often attributable not to the 
practitioners, but to the fact that too much time elapses between sub- 
mission and decision. I suppose this is largely due to the many demands 
on the Commissioners’ time. Under the law, much of their time and 
the time of their staff is taken up by duties which ought to be performed 
by other agencies, such as the administration of the Standard Time Act, 
the regulation of liquid pipelines, and the regulation of carriers’ securi- 
ties. Moreover, much of their attention is occupied with proceedings 
which have no perceptible impact on transportation, such as consolida- 
tions of small motor carriers and the regulation of certain classes of 
motor carriers which perform highly specialized, essentially noncompeti- 
tive services tailored for the requirements of occasional shippers or a 
limited type of shipper. If some of this dead wood were pruned out 
of the Act and if there were some redistribution of the work to the 
proper agency, there would necessarily result faster decisions from 
the Commission. 

I do not have much of a Conclusion—as such—to these remarks. 
Basically, what I have said comes down to this: Practitioners should not 
employ delaying tactics for delay alone, but when procedures advance 
or protect the interests of any particular party to a proceeding, the only 
realistic solution to the problem of drawn-out proceedings lies in a 
change in the permissible procedure. In some cases this solution can 
be accomplished only by a change in the Act. But in others all it takes 
is for the change to be put into effect by the Commission itself. The 
Commission has been doing just that, and it being a continuing process, 
I feel confident myself that we can look forward to the continuation 
of the process with quicker disposition of cases by the Commission. 
Thank you. 
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Mr. Thomas: Thank you, Mr. Zoll. We are doing pretty well time- 
wise, now, I think, and if you gentlemen have some questions here, we 
will proceed directly to the questions. Here is a question to Examiner 
Hosmer. 

Question: (Bill Gentry, Santa Fe Railway Company, Oklahoma 
City, Oklahoma) Do you feel the restricted relationship between Com- 
mission personnel and practitioners will hinder the exchange of pertinent 
information regarding cases and have an ill effect on the progression of 
cases ? 

Mr. Hosmer: I don’t see how that would necessarily follow. I was 
talking primarily about the conduct of hearings, the necessity of avoid- 
ing false impressions. I didn’t discuss the question of calls off the 
record, so to speak, from practitioners. I haven’t found that a very 
great problem, but it seems to me that any questions which arise that 
need straightening out with the examiner can readily be handled by 
correspondence with copies to the other parties, or if it is a question 
which is not controversial, the practitioner comes in and has some ques- 
tion of a procedural nature that doesn’t involve going behind some- 
body’s back, it can always be answered. 

Frequently practitioners come in and say, ‘‘Now, you don’t have 
to answer this question if you think it is improper, but I would like to 
ask, I would like to know so and so.’’ 

I usually say, ‘‘Well, go ahead and ask the question and I will 
use my own judgment.’’ 

Now, as far as avoiding undue social relations during the hearing, 
I can’t see how that results in any lack of information or anything of 
that kind between the practitioners and the examiners. The record in 
the hearing is the place to get those views. I don’t see why, if you are 
holding a hearing of a long nature and some practitioner invites you 
to dinner during the hearing, there is anything to be gained by going 
to dinner with him and arousing the suspicion of the people who are 
not there to think you are going to pull something behind their back. 
I just don’t quite get the significance, perhaps, of this question, but it 
doesn’t cause me to take back anything I have said earlier. 

Mr. Thomas: Here is a somewhat related question to Mr. Crimm. 

Question: How do you personally feel about the practice of par- 
ticipants at a Commission hearing jointly extending the examiner an 
invitation to lunch when all parties have theretofore agreed thereto? 

Mr. Crimm: Highly legalistic, I see, ‘‘therefore and thereto.’’ My 
personal feelings are, first, I see absolutely nothing wrong with extend- 
ing an examiner an invitation to lunch jointly by the parties, and maybe 
I shouldn’t say this, but, secondly, I don’t see any objection to one 
party to the case extending an invitation to an examiner to go to lunch. 
In my opinion, it gets down to the simple question of motivation, intent 
and purpose. Are you trying to influence someone by buying him a 
lunch? You know you can’t or shouldn’t attempt to discuss an issue 
in a proceeding, but merely because you take an examiner to lunch, if 
the other party is not there, in my mind does not create impropriety. 
The impropriety stems if you attempt as you shouldn’t do, to discuss 
an issue in the proceeding, and I would certainly think that, first, you 
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wouldn’t do it, and, secondly, the examiner wouldn’t let you do it. 
So as to whether or not it is joint participation in a lunch, jointly in 
the sense that both parties are present, or whether it is one party is not 
of significance. 

Mr. Thomas: Thank you, Mr. Crimm. The next question is ad- 
dressed to Chairman Winchell. 

Question: To what extent are delays caused by Joint Board Action 
or Inaction? 

Chairman Winchell: In some Joint Board hearings, some of the 
states that are involved do not normally participate and they sometimes 
cause delay because they change the nature of the proceeding, and it 
becomes a matter that has to be heard before an examiner instead of a 
Joint Board proceeding, but as for delays in action in the cases that 
are heard before Joint Boards, I do not think that has been a particular 
problem. I think it is a minor problem as far as the Commission is 
concerned. 

Mr. Thomas: The next question is addressed to Mr. Hosmer from 
David G. Macdonald. 

Question: In disciplinary actions by the Commission arising from 
acceptance by an examiner of undue hospitality, should the Commission, 
as a matter of policy, also initiate disciplinary action against the prac- 
titioner involved ? 

Mr. Hosmer: Well, theoretically, probably so, but practically speak- 
ing, I do not believe the Commission is going to want to go that far, 
such as the incident that we discussed earlier. The examiner is their 
employee. They can get him. They can say, ‘‘You are the one that 
has to watch your step. We do not want to get into trouble with the 
practitioners, and if you conduct yourself properly, the practitioner 
perhaps will not tempt you, so you are the boy we are going to get.’’ 

I think that was the attitude that was shown in the memorandum 
to the examiners. To some extent, we were regarded as the aggressors 
and you practitioners were regarded as the victims. That is the impres- 
sion I got from reading the memorandum, and I just suspect as a prac- 
tical matter that the Commission would go pretty slow in disciplining 
a practitioner for extending undue hospitality. 

Of course, when he comes out and makes false charges against an 
examiner as the men did that I mentioned a while ago, that’s of a more 
serious and different nature, but I don’t believe you practitioners are 
going to be punished for these things. 

Mr. Thomas: Here is another one addressed to Chairman Winchell. 

Question: Why does the Commission allow one day for a hearing 
that may take easily two or three times that long? 

Chairman Winchell: I suppose that’s because somebody misjudged 
the length of time that was going to be required, the number of wit- 
nesses that were going to be called and so on. 

I will kill a little time now by telling you about an incident when 
Ted White was trying a case before the Colorado Commission, and at 
the end of the second day, Ted had been putting on an array of wit- 
nesses, one after the other, repeating each other, just no reason for it. 
As I stepped down from the Bench the second day, I said, ‘‘Ted, how 
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long is this going on?’’ He said, ‘‘Hebrews 13:8.’’ I said, ‘‘What’s 
that?’’ He said, ‘‘Look it up when you get back.’’ 

So I did, and it said, ‘‘Jesus Christ, the same yesterday, today 
and forever.’’ 

Mr. Thomas: Here is a question from Jim Knudson to Erle Zoll. 

Question: Do you agree that ‘‘justice delayed is justice denied’’ 
in all respects? It seems to me that calm and deliberate consideration 
at times in large issues makes for better law. 

Mr. Zoll: I agree. 

Mr. Thomas: Chairman Winchell, we have another one for you. 

Question (Mr. Richard J. Hardy, Belnap, Spencer, Hardy & Free- 
man, Chicago, Illinois): How does the time lapse between submission 
and decision compare with the time allowed for preparation of briefs 
and other pleadings? 

Chairman Winchell: I don’t know whether I understand you. Do 
you mean that we haven’t shortened the time allowed for the filing of 
briefs in proportion to the shortening of time between the filing of 
applications or petitions and the decisions? 

Mr. Hardy: Mr. Chairman, I mean simply how does the time it 
takes the Commission to render a decision compare with the time it takes 
a practitioner to prepare the briefs upon which that decision is based? 

Chairman Winchell: I don’t have any figures to present to you 
that have analyzed that situation; however, I am sure that the time 
between the filing of the application and the rendering of the decision 
is a good deal greater in proportion than the time allowed for the filing 
of briefs. However, I notice a great number of cases in which there is 
a request for an extension of time in which to file the briefs when we 
think that sufficient time was allowed in the first place if the practi- 
tioner’s time had been properly allocated. 

Mr. Thomas: Question here for Examiner Hosmer. It is very much 
like a question which was asked of Mr. Crimm, but since Mr. Hosmer 
hasn’t had a chance at this, I will go ahead with it. 

Question (Richard J. Hardy, Belnap, Spencer, Hardy & Freeman, 
Chicago, Illinois): Do you find anything objectionable in the practice 
observed by some examiners of attending any extra curricular social 
activity during the course of a hearing which is attended by represen- 
tatives of both sides? 

Mr. Hosmer: In theory, no, but I find from talking with my col- 
leagues that they have independently arrived at some of the same con- 
clusions I have on this point. I have thought perhaps that my attitude 
is not typical with respect to these post-hearing cocktail parties when 
both sides get together and lick their wounds with liquid refreshment. 
They are innocent in fact but I don’t particularly enjoy them, maybe 
due to my own foibles. Other examiners tell me the same thing and I 
think this results from a feeling that when the end of the day comes, 
you are perhaps tired of the hearing, there may have been wrangling, 
and you may have had some difficulty keeping your own temper, and 
vice versa, and you just want to get away from it and get to yourself 
a little while and not have to feel sociable and all that. When that time 
comes, we just prefer not to attend even the joint parties. 
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Now, that may sound unsociable, but I can assure you that a great 
many of the experienced examiners have expressed that same idea to me; 
we just don’t see much use in that sort of activity. That’s not what 
the I. C. C. hearing is for. It is a serious business and it ought to be 
confined to that kind of an atmosphere. 

Mr. Thomas: Another question for Chairman Winchell from Mr. 
William Y. Wildman (Chicago, Illinois). 

Question: To what extent are delays attributable to inability of 
members of a Division or the full Commission to agree on the action 
to be taken? 

Chairman Winchell: I would like to pass that question. Yes, there 
are cases in which there is enough difference of opinion between the 
members of the Commission, cases of importance, in which we may ask 
for two versions of a report to be prepared and submitted to us for 
consideration, and in order to get a reasonable majority of the Commis- 
sion to adopt a report, it may be necessary to modify some portions of 
the report, but that doesn’t happen in a great majority of the cases. 

As all of you know, there are differences of opinion as to certain 
principles that apply to some of the situations which are put up to us 
to decide. In those cases, there is delay because of the inability of the 
Commission to agree at once or the Division to agree at once, but that 
doesn’t happen in a great number of cases. 

Mr. Thomas: I have another question here for Chairman Winchell. 
This is from Mr. Donal L. Turkal, Seaboard Airline Railroad Company. 

Question: What is the objection of Commission personnel advising 
of action of the Commission after decision but before service of order, 
report, et cetera? Couldn’t considerable delay between action of the 
Commission and service of the order advising of action be avoided? 

Chairman Winchell: In some cases there is a very lengthy mailing 
list of people who have to be notified and each party is entitled to receive 
notice as early as anyone else receives it, so there is delay in preparing 
the mailing list and preparing enough copies of the report and order 
so that they all go out at the same time. 

I am reminded of a case that may illustrate the point. In one of 
the mail-pay cases, the Postmaster General questioned or had somebody 
in his office question the wording in the order. Apparently someone in 
the Post Office Department thought they had obtained a copy of the 
report or order prior to its being placed on the table for press release, 
which didn’t quite conform to the final order. 

When you as practitioners are involved in a case, you want to be 
able to tell your client about the results of the case before the opposing 
side tells him about it or he reads about it in a Trade Journal, that is 
one reason for seeing that the notices all go out at the same time. 

Mr. Thomas: Examiner Hosmer from Jim Haydon of Eastern 
Central Motor Carrier Association. 

Question: How much is an examiner allowed for expenses per day 
when away from Washington? Do you consider it enough? 

Mr. Hosmer: Well, of course, the stock answer, speaking for my 
colleagues, is ‘‘No, it is not enough.’’ I don’t know whether it would 
be enough if it were $25 a day, but, of course, it depends on a man’s 
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personal habits. Some of us are not anxious to eat a big hotel meal 
three times a day, and you can get by pretty reasonably if you are 
willing to go to a cafeteria and eat a light lunch. 

I have to say personally, being a man of frugal habits and conserva- 
tive frame of mind, I don’t have any great objection to the $12 a day. 
Of course, you could always use more, but the limit applies to Commis- 
sioners and Congressmen, I guess, and everybody else in the Govern- 
ment, and I think it might be better public relations on the part of the 
Government people to get along with it and avoid the impression that 
we are a lot of high spenders, that the taxpayers are supporting us in 
luxury while we are on the road. 

That’s my own individual opinion, but don’t take that as an official 
expression for the examiners as a whole, because I know they’d all 
like to have more expense money. 

Mr. Thomas: Chairman Winchell from Mr. Robert Brooks, New 
York Central. 

Question: Could not a great deal of time be saved by a greater 
use of verified statements exchanged prior to the hearing? 

Chairman Winchell: Yes, I think that question doesn’t even leave 
room for debate. With the exchange of verified statements prior to the 
hearings, we don’t have the delay of asking for time to prepare for 
cross-examination of the affiants. 

Mr. Thomas: While you are up here, Chairman Winchell, I have 
one more question for you from Mr. John F. Edell (Middlewest Motor 
Freight Bureau, of Kansas City). 

Question: Would not the time lag be reduced if practitioners would 
refrain from briefing the evidence and limit the briefs to proceedings 
involving new points of law? 

Chairman Winchell: I think the practitioners would save time, if 
they didn’t write such long briefs but limited their briefs to cases 
involving new points of law that might be given consideration in arriv- 
ing at a decision. 

Mr. Thomas: The question was not addressed to Examiner Hosmer, 
but I think we might benefit by hearing his views on that. 

Mr. Hosmer: Yes, I do not see that it is very helpful to get an exten- 
sive briefing of the evidence. I have said so in respect to cases that I 
have handled. Since the Administrative Procedure Act was passed, 
I think the principal function of a brief is to get the parties’ requests 
for findings, and if they indicate the pages in the record that they think 
support those findings, requested findings, that is sufficient. In the 
nature of things, any abstract of the evidence that you get is bound to 
be incomplete, especially in a big record. The parties emphasize the 
parts of the record that they think are important. They don’t attempt 
to cover it as a whole, and an examiner necessarily has to depend on 
his own abstract or his own knowledge of the record. It is just human 
nature that you can’t safely put the burden on the practitioner to give 
you an unbiased and complete abstract of the evidence. I think that 
that could well be omitted from the requirements relating to the filing 
of briefs. 
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Mr. Thomas: Mr. Crimm, this is also addressed to Examiner 
Hosmer, both of you. 

Question: Do you feel that if the Commission were given the right 
to punish for contempt that it would result in more proper relations 
between practitioners and examiners? 

Mr. Hosmer: Let Mr. Crimm go first on that. 

Mr. Crimm: You spoke just before I was going to refer it to you first. 

Well, it is my feeling, and I am going back to a previous question 
that was in a somewhat similar vein, if the Commission were to take the 
examiner to task, call him on the carpet, shouldn’t similar treatment be 
accorded the practitioner who placed the examiner in such a position 
for possible reprimand. If this question means substantially the same 
as that, I am inclined to disagree a little with Examiner Hosmer, be- 
cause I think the person who has created the situation that has brought 
about the criticism of the examiner, if the examiner is guilty, that 
person is equally as guilty and should have similar reprimand from the 
Commission or from the Commission’s Bar, and by the same token, 
those who look with evil eye upon acts which are not evil but are unduly 
critical, maybe they should come in for the same. 

This creation of suspicion against anyone is a pretty serious situa- 
tion where there is not substantial ground for it. It creates a suspicion 
against the very foundation and fundamental of a democratic institution, 
so I do not think that the examiners, should they be found guilty in a 
particular instance, should bear the entire brunt. 

Mr. Hosmer: Well, as far as punishing for contempt, that sugges- 
tion was made a number of years ago and it struck me at the time as 
being completely impractical. Under the present state of the law, it 
wouldn’t be possible. The Commission is not a court. It has no power 
to imprison a man for contempt of court or fine him. It would require 
an amendment to the Act, and I don’t think it is going to be done. The 
Commission just never will be a court. Even if they had the power, 
I think they have enough to do today without handling cases of that 
kind, and in my own experience, I can’t recall a single instance where 
I have thought that any practitioner ought to be punished for contempt 
of court in a hearing. I think your standards of gentlemanly conduct 
are such that you are not going to commit a breach which would be 
considered contempt of court or of the Commission. I just think it is 
a wholly impractical and useless idea. 

Mr. Thomas: Mr. Hpsmer, I have one more question here for you 
before you finish, from Mr. Louis Schwartz. 

Question: Would not adoption of a set of simple and reasonable 
rules of conduct help to correct the unsatisfactory situation that has 
developed ? 

Mr. Hosmer: Well, I think any rules against unusual hospitality, 
for example, things of that kind, just won’t work. Nobody knows today 
what is unusual hospitality and you can argue about it all you please 
and only result in controversy. 

Now, as far as the examiners are concerned, I think the more rigid 
the requirement, the better; that if Congress wants to legislate on this 
thing, instead of saying, ‘‘ Unusual hospitality,’’ which we have had for 
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personal habits. Some of us are not anxious to eat a big hotel meal 
three times a day, and you can get by pretty reasonably if you are 
willing to go to a cafeteria and eat a light lunch. 

I have to say personally, being a man of frugal habits and conserva- 
tive frame of mind, I don’t have any great objection to the $12 a day. 
Of course, you could always use more, but the limit applies to Commis- 
sioners and Congressmen, I guess, and everybody else in the Govern- 
ment, and I think it might be better public relations on the part of the 
Government people to get along with it and avoid the impression that 
we are a lot of high spenders, that the taxpayers are supporting us in 
luxury while we are on the road. 

That’s my own individual opinion, but don’t take that as an official 
expression for the examiners as a whole, because I know they’d all 
like to have more expense money. 

Mr. Thomas: Chairman Winchell from Mr. Robert Brooks, New 
York Central. 

Question: Could not a great deal of time be saved by a greater 
use of verified statements exchanged prior to the hearing? 

Chairman Winchell: Yes, I think that question doesn’t even leave 
room for debate. With the exchange of verified statements prior to the 
hearings, we don’t have the delay of asking for time to prepare for 
cross-examination of the affiants. 

Mr. Thomas: While you are up here, Chairman Winchell, I have 
one more question for you from Mr. John F. Edell (Middlewest Motor 
Freight Bureau, of Kansas City). 

Question: Would not the time lag be reducedUf practitioners would 
refrain from briefing the evidence and limit the briefs to proceedings 
involving new points of law? 

Chairman Winchell: I think the practitioners would save time, if 
they didn’t write such long briefs but limited their briefs to cases 
involving new points of law that might be given consideration in arriv- 
ing at a decision. 

Mr. Thomas: The question was not addressed to Examiner Hosmer, 
but I think we might benefit by hearing his views on that. 

Mr. Hosmer: Yes, I do not see that it is very helpful to get an exten- 
sive briefing of the evidence. I have said so in respect to cases that I 
have handled. Since the Administrative Procedure Act was passed, 
I think the principal function of a brief is to get the parties’ requests 
for findings, and if they indicate the pages in the record that they think 
support those findings, requested findings, that is sufficient. In the 
nature of things, any abstract of the evidence that you get is bound to 
be incomplete, especially in a big record. The parties emphasize the 
parts of the record that they think are important. They don’t attempt 
to cover it as a whole, and an examiner necessarily has to depend on 
his own abstract or his own knowledge of the record. It is just human 
nature that you can’t safely put the burden on the practitioner to give 
you an unbiased and complete abstract of the evidence. I think that 
that could well be omitted from the requirements relating to the filing 
of briefs. 
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Mr. Thomas: Mr. Crimm, this is also addressed to Examiner 
Hosmer, both of you. 

Question: Do you feel that if the Commission were given the right 
to punish for contempt that it would result in more proper relations 
between practitioners and examiners? 

Mr. Hosmer: Let Mr. Crimm go first on that. 

Mr. Crimm: You spoke just before I was going to refer it to you first. 

Well, it is my feeling, and I am going back to a previous question 
that was in a somewhat similar vein, if the Commission were to take the 
examiner to task, call him on the carpet, shouldn’t similar treatment be 
accorded the practitioner who placed the examiner in such a position 
for possible reprimand. If this question means substantially the same 
as that, I am inclined to disagree a little with Examiner Hosmer, be- 
cause I think the person who has created the situation that has brought 
about the criticism of the examiner, if the examiner is guilty, that 
person is equally as guilty and should have similar reprimand from the 
Commission or from the Commission’s Bar, and by the same token, 
those who look with evil eye upon acts which are not evil but are unduly 
critical, maybe they should come in for the same. 

This creation of suspicion against anyone is a pretty serious situa- 
tion where there is not substantial ground for it. It creates a suspicion 
against the very foundation and fundamental of a democratic institution, 
so I do not think that the examiners, should they be found guilty in a 
particular instance, should bear the entire brunt. 

Mr. Hosmer: Well, as far as punishing for contempt, that sugges- 
tion was made a number of years ago and it struck me at the time as 
being completely impractical. Under the present state of the law, it 
wouldn’t be possible. The Commission is not a court. It has no power 
to imprison a man for contempt of court or fine him. It would require 
an amendment to the Act, and I don’t think it is going to be done. The 
Commission just never will be a court. Even if they had the power, 
I think they have enough to do today without handling cases of that 
kind, and in my own experience, I can’t recall a single instance where 
I have thought that any practitioner ought to be punished for contempt 
of court in a hearing. I think your standards of gentlemanly conduct 
are such that you are not going to commit a breach which would be 
considered contempt of court or of the Commission. I just think it is 
a wholly impractical and useless idea. 

Mr. Thomas: Mr. Hpsmer, I have one more question here for you 
before you finish, from Mr. Louis Schwartz. 

Question: Would not adoption of a set of simple and reasonable 
rules of conduct help to correct the unsatisfactory situation that has 
developed ? 

Mr. Hosmer: Well, I think any rules against unusual hospitality, 
for example, things of that kind, just won’t work. Nobody knows today 
what is unusual hospitality and you can argue about it all you please 
and only result in controversy. 

Now, as far as the examiners are concerned, I think the more rigid 
the requirement, the better; that if Congress wants to legislate on this 
thing, instead of saying, ‘‘ Unusual hospitality,’’ which we have had for 
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30 years now, and just say, ‘‘No hospitality,’ that is pretty clear and 
you can follow it. Any kind of a rule ought to be very simple, very 
brief and as free from differences of opinion as possible as to what is 
reasonable or what is undue. So as far as we are concerned, we have 
adopted the judicial canon which says that a judge shall not accept any 
favors or presents from a practitioner, now, that’s absolute; that’s 
simple. We can follow that. In the same way if Congress says, ‘‘No 
hospitality,’’ we can follow that, but the more lengthy and complicated 
the rules get, why, the less effective they are bound to be. 

Mr. Thomas: For Chairman Winchell. 

Question: Referring to the frequency of postponements in motor 
carrier application cases, do you feel that last-minute postponements and 
withdrawals could be minimized by dismissing the applications with 
prejudice when protestants are given but one or two days’ notice of 
cancellation of the hearing? 

Chairman Winchell: Well, if the practitioner had the application 
dismissed and had to start over again and file a new application and 
wait the necessary time to get out the necessary notice and so on, it 
just stands to reason that he would probably try to avoid last-minute 
postponements of the hearing on his application. To what extent that 
disciplinary measure would avoid last-minute postponements, your guess 
is as good as mine. 

Mr. Thomas: Mr. Crimm, question from Mr. Ernest Porter (Denver 
& Rio Grande Western Railroad, Denver, Colorado). 

Question: Should this Association be more vigilant and perhaps 
militant in policing its membership in regard to unusual hospitality ? 

Mr. Crimm: That’s a rather difficult question, but I do believe that 
in the light of what has transpired in the recent past, the several pro- 
ceedings that we have heard about today or have previously heard about, 
that possibly this Association should appoint a special committee, or 
refer to its Executive Committee, for very serious study and recom- 
mendations as to future handling of matters of the kind referred to in 
the question, and possibly even more specific canons of ethics, if it seems 
that that is necessary. So my answer would be a qualified ‘‘yes.’’ 

Mr. Thomas: We are now out of questions. Gentlemen, I want to 
thank you very much for your statements here and your patience and 
courtesy in answering all these questions, and I want to thank the 
audience for their participation. 








Regulation and Management Functions 
By James P. Payne, Jr.* 
Introduction 


The problem of imposing regulation upon a public service business 
under a private enterprise system without infringing upon the valid 
areas of managerial decisions is both complex and serious. It is complex 
in that a fine line of demarcation cannot be drawn between managerial 
functions per se and regulatory decisions. It is serious in that regu- 
latory decisions which usurp the prerogatives of management under a 
private enterprise system raise questions of whether such an arrange- 
ment can effectively prevail or whether complete socialization of the 
industry is preferable. For an affirmative answer regarding the com- 
patibility of regulation and management under private investment, the 
latter alternative must be considered, evaluated, and found inferior in 
application. 

In order to examine thoroughly this difficult question, certain inves- 
tigations must be explored. Initially, a survey of the problem of private 
enterprise and public control as evidenced in the American economy 
must be made. The necessity for and the objectives of regulation must 
be surveyed and appraised. Specific attention must be directed toward 
the functions of the regulatory commission as denoted by statute, as 
practiced by the commission, and as supported by the courts in judicial 
review. Following the analysis, an appraisal must be made of the 
functions of management in a business financed by private capital. 
Finally, a review of the conflicts or the areas of compatibility between 
regulation and managerial functions will establish a partial basis for 
conclusions and will introduce areas for further investigation. 

At the outset, it must be stated that a categorical answer to the 
problem cannot be made, nor will it ever be made. The two alternatives, 
regulation versus nonregulation, cannot be controlled and tested by 


* James P. Payne, Jr., A.B., William Jewell College, 1942, M.S., Oklahoma State 
University, 1948, Ph.D., University of Illinois, 1951. Dr. Payne is Professor of 
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1 Some authorities reason that for regulation to be effective it must encompass 
the functions of management, hence socialization is to be preferred. See for example, 
Henry C. Simons, A Positive Program for Laissez Faire (Chicago Press, 1934) 
pp. I1-12. Therein, Professor Simons says: “Halfhearted, sporadic, principle-less 
regulation is a misfortune for all concerned; and systematic regulation, on the basis 
of any definite and adequate principle, would leave private ownership almost 
without a significant function or responsibility to discharge. Analysis of the prob- 
lem, and examination of experience to date, would seem to indicate the wisdom of 
abandoning the existing scheme of things with respect to the railroads and utilities, 
rather than of extending the system to include other industries as well. Political 
control of utility charges is imperative, to be sure, for competition simply cannot 
function effectively as an agency of control. We may endure regulation for a 
time, on the dubious assumption that governments are more nearly competent: to 
regulate than to operate. In general, however, the state should face the necessity 
of actually taking over, owning, and managing directly, both the railroads and the 
utilities, and all other industries of which it is impossible to maintain effectively 
competitive conditions.” 
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experience in such a way as to establish an absolute conclusion.2? The 
changing patterns of technology and of economic, legal, and institutional 
factors may render any categorical conclusion worthless through time. 


Public Control in the American Economy 


For an understanding of regulation and the objectives of regulation 
plus an analysis of regulation and managerial functions, a review of 
public control in the American economy is required. 

From the inception of this nation, some regulation has been im- 
posed on business enterprises. In fact, it might be stated that all busi- 
ness exists at the pleasure of the public, and that as a minimum the 
existence of government to organize society has its roots in the require- 
ments of commerce for order and stability in exchange relationships. 
Even the most ardent ‘‘laissez faire’’ economists recognized the need 
for some governmental action in the public interest over business 
conduct.* In certain areas of the economy, the public has always exer- 
cised its prerogative to conduct collectively commercial activities. In 
other areas different degrees of public control have existed. Some actions 
were taken as protective and promotional devices for business while 
other actions were taken to protect the consumer against predatory 
practices of businesses where the economic power to do so existed.* 
As the American economy developed from an agrarian to a highly 
industrialized economy, the change in the form of business organization 
was from small, but numerous firms, to large industrial corporations. 
This change with all its complexities altered the economic situation from 
one of competition among a large number of relatively small firms to one 
of limited competition among a smaller number of large firms. In part, 
this modification of the economy reflected the introduction of research 
and technology, which dictated a larger scale of operations than the 
customary firm of a perfectly competitive economy. Commensurate 
with this technological development was the emergence of the problem 
of economic power and concentration of control over market conditions 
versus the public interest in a competitive economy with relative free- 
dom in the market place. The solution of this economic and political 
problem in the American economy is approached in two different, al- 
though somewhat related, ways. 

One method of solving the problem is the policy toward competition 
as envisioned by the Sherman Antitrust Act of 1890, and clarified by the 
Clayton Act of 1914, plus such other expressions of public policy as 





2 For a clear statement see Ben Lewis, “The Rationale of Regulation,” (Leverett 
Lyon and Victor Abramson, editors, Government and Economic Life, Vol. Il, 
Washington, D. C.: The Brookings Institution, 1940), p. 744, e 5 seme footnote 225. 

8 For example, see Adam Smith, An Inquiry Into The Nature and Causes of 
The Wealth of Nations (Fifth Edition, Edwin Cannan, editor, New York: Random 
House, Inc., 1937), s pp. 681ff. See also, ‘John S. Mill, Principles of O00} ap Econom 
(W. j. Ashley, editor, London: Longmans, Green and Co., 1909), 960-963. 
For an observation that ironically the laissez faire F nei. of qpeamanah non- 
intervention is currently being used as a sup peat of monopoly, see Walter Adams 
and Horace Gray, + ape ag in America (New York: The ! {acmillan Company, 


1955), Ch. 2, a 
ee Brtkoer “The Development of Administrative Regulation,” 
221 pe or My American Academy of Political and Social Science 1, (May, 1942). 
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evidenced by the Federal Trade Commission Act of 1914, and the Robin- 
son-Patman Act of 1936. Herein the policy appears to be one of the 
encouragement of competition and the elimination of restraints on trade 
that are contrary to the public interest.5 The burden of proof rests 
upon the complainant or the public prosecutor to establish that cited 
conduct constitutes a restraint contrary to announced public policy of 
enforced active competition. In other words, the approach of the anti- 
trust laws is premised on a belief that competition can be expected to 
solve adequately the problem of price, output, and quality in the public 
interest. This approach, therefore, leaves entrepreneurial decision- 
making to the managers, subject only to a possible challenge of monopo- 
lization and restraint of commerce. Other than the knowledge of public 
policy as evidenced by statutes and judicial decisions, the decisions of 
management are freely made and presumed to be compatible with the 
policy of enforced competition, unless specifically challenged and proven 
before the courts of the land. Even here the decisions of management 
may not be fully tested in the courts, since the possibility of a consent 
decree resolving the case is always present. Such a decree may govern 
settlement for past action and/or establish conditions for future action. 
In any event, the consent decree leaves the management somewhat better 
off than would be the case if the government’s charges were proven in 
the courts.® 

The second approach is the public utility concept wherein it is 
formally recognized that the technical and economic facts of production 
support a degree of economic concentration and control as well as the 
recognition that enforced competition would be ruinous and wasteful. 
The public utility concept, therefore, recognizes restricted and controlled 
entry to utility service. Coupled with this monopoly grant by the public 
is the right to exercise control over the practices of such an enterprise 
with respect to rates and quantity and quality of service. In effect, 
the public utility concept is the substitution of the reasoned judgment 
decision of regulation for the imperfections of a market situation where 
competition is inadequate to render a decision and uncontrolled 
monopoly is contrary to the best interests of the economy.’ In this 
sphere of economic activity, technology and efficient use of scarce eco- 
nomic resources dictates one or at best few firms; thus a policy of en- 
forced competition would be unwise. On the other hand, the economic 
power concentrated in the hands of a few in such a vital area of rela- 
tively inelastic demand for the service would render monopoly profits. 

In view of these facts, two courses were open to the public— 
nationalization or private ownership and operation subject to public 





5 For one point of view concerning the antitrust laws, see Corwin D. Edwards, 
“Can The Antitrust Laws Preserve Competition,” Readings In The Social Control 
of Industry (Philadelphia: The Blakiston Company, 1942), p. 12ff. ; 

6 For the difficulties involved in following up the consent decrees, see [bid., p. 15. 

7 For a somewhat different re of view of the public utility concept, see 
Horace M. Gray, “The Passing of the Public Utility Concept,” 16 Journal o Land 
and Public Utility Economics 8 (February, 1940). For a criticism of the public 
utility concept as having some theoretical validity but failing in application and 
practice and resulting in the promotion of monopoly, see Adams and Gray, Op. cit., 
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regulation. Basically the public chose the latter course and thereby 
erected the American public utility concept. Such has not been the 
case in many other countries, where public ownership characterizes the 
public utility industry. 


What is Regulation? 


Regulation of public utilities in the American economy encompasses 
two different aspects, although neither aspect alone constitutes a suffi- 
cient explanation of the regulatory process. Regulation is both legal 
and economic. A review of regulatory procedure and practice at the 
present time would reveal a complexity of legal procedures designed to 
award due process of law with respect to the rights of the individual 
and the rights of property as incorporated in the fifth and fourteenth 
amendments to the Constitution. So detailed and intricate is this 
procedure that the facts of economic life are often pushed into the 
background, perhaps at the expense of the long-run gains of society. 
Much of the controversy concerning ‘‘fair return on fair value,’’ which 
for so long plagued public utility regulation, represents a conflict be- 
tween economic facts and the legal procedure of awarding due process. 

The legal aspect of regulation is simply the action of the collective 
whole through its agency, government, over the anarchistic expression 
of the rights of the individual. It is designed to further the exvansion 
of individual freedom within the framework of a democratic society, 
and to limit such freedom wherever the exercise thereof would not be 
compatible with the doctrine of ‘‘the greatest good for the greatest 
number.’’ It is the use of the police power of the state and the dele- 
gated powers of the Federal Government in such a manner as manifests 
the will of the people in the operations of a society dedicated to the 
freedom of the individual. In a democracy, government is the instru- 
mentality through which the individual by holistic action accomplishes 
things which he alone cannot do. Such action is analogous to the logical 
‘*fallacy of composition’’ which warns that what may be logically true 
for the individual is not necessarily logically true for the whole; that is, 
the whole may be greater than the sum of its individual parts.“ At the 
same time the legal aspect of regulation is recognition of the fact that 


8 For an indictment of public regulation and an abandonment of the concept 
in favor of state ownership, see Henry C. Simons, A Positive Program for Laissez- 
Faire (Chicago: University of Chicago Press, 1934), pp. 11-12. 

® For an interesting explanation of why we chose public regulation based upon 
the following reasons: (1) the practical problem arising from new and superior 
technologies during the late 19th and early 20th centuries and the paucity of means 
available to solve them; (2) unsuccessful operation of competition and the resulting 
conviction that monopoly was preferable; (3) the absence of satisfactory public 
institutions legally and yy! or pe to organize and ope the utilities 
as public services; and (4) the lack of popular support for public operation, see 
Adams and Gray, Op. cit., p. 40. These authors argue that as a consequence of 
the above, government at all levels was forced to yield to expediency and to accept 
the principle of legalized — monopoly. ade 

10 Eli W. Clemens, Economics and Public Utilities (New York: Appleton- 
Century-Crofts, Inc., 1950), p. 14. } ‘ 

11See John R. Commons, Legal Foundations of Capitalism (First Wisconsin 
Printing, Madison: University of Wisconsin, 1957), p. 1. 
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the anarchistic exercise of individual rights must be limited to reason- 
able action else a democratic society will fall because of discord, con- 
fusion, and lack of common action. The coercive rights of property 
and the economic power extending therefrom have been limited for the 
benefit of both society and the individual. These necessary limitations 
were early steps in the erection of order from chaotic anarchism which 
evolved immediately after the birth of freedom and the downfall of 
serfdom and autocracy. They are further recognition of the principle 
of a democratic society that individual rights extend only so far as the 
exercise of such rights does not constitute an abridgment of the rights 
of other individuals and the rights of the collective whole. Nevertheless, 
this area of legalistic conflict as depicted by regulation over the private 
decision regarding property rights, represents the gravest controversy 
either for the preservation or the downfall of a democratic free enter- 
prise economic system. Both the area and the degree of limitations 
imposed by regulation, or more properly collective action versus pure 
individualistic action, constitute a challenge to the survival of an eco- 
nomic system, and require the maximum in intelligent reasoning and 
decision-making. In truth it is the ‘‘problem of the hour,’’ and is the 
essence of this paper. A workable mixed economy predicated on the 
maximum freedom of the individual compatible with an interdependent 
whole must be devised in order to survive the world’s ideological chal- 
lenges of authoritarianism. 

But the legal aspect of regulation is insufficient to explain public 
utility regulation; the economic facts must also be examined. Regula- 
tion, in its full economic significance, is simply the substitution in part 
of reasoned judgment decisions by a regulatory agency or commission 
for the imperfect workings of an uncontrolled market and is in the 
interest of the utility, the consumer, and the public.’ It expresses an 
intelligent recognition of the economic characteristic of utility produc- 
tion and a realization that the free market mechanism would render 
imperfect decisions contrary to sound economic growth and development. 
Specifically economic regulation must render policy decisions after care- 
ful consideration of: the natural monopoly characteristic of the in- 
dustry ; the inadequacy of uncontrolled competition to allocate resource 
and regulate price and service; the special and technical limitations 
of the market; the relatively inelastic demand for a service which has 
become a necessity for even the lowest standard of living; the large 
investment necessary to render efficient service; the economies of full 
plant utilization; the economies of size; the motives for and the neces- 
sity of price discrimination (defensible under regulation) and even the 
problems of both intra-industry and inter-industry competition. These 
economic facts and characteristics are normally resolved by the forces 
behind supply and demand in a free market. Yet experience has shown 
that the free market mechanism renders inadequate decisions in this 
industry.* As an alternative to uncontrolled monopoly or full scale 


12Ben Lewis, “The Rationale of Regulation,” i Lyon and Victor 
Abramson, editors, Government ry a Life, Vol. 11, Washington, D. C.: 
The Brookings Institution, 1940), p. 6 

18 See the opinion of Professor tom Ibid., p. 620. 
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nationalization, the American system has chosen a regulated public 
utility concept, which does not represent an attempt at planned pricing, 
rationing, and material allocation such as has been necessary in this 
economy during periods of national emergency and as has been adopted 
by other countries with controlled economies. Regulation, therefore, in 
its economic aspect is conscious manipulation by reasoned men of some 
of the factors represented by the economic concepts of demand and 
supply which would otherwise be largely the results of the ‘‘automatic’’ 
solution of a free market.’ In essence it interposes the decisions of 
fact-finding and experienced men over the impersonal decisions of an 
uncontrolled market. As such it has neither the attributes of a ‘‘mytho- 
logical supreme state’’ nor the wisdom of a ‘‘supreme power.’’ It is 
simply the reasoned judgment of mortal men seasoned with the wisdom 
and maturity of experience and knowledge,’® limited by the constitu- 
tional safeguards for the individual and conditioned by the premise of 
the paramount importance of the ‘‘general welfare’’ over special 
interests. 


What Are the Functions of a Regulatory Commission? 


The Founding Fathers did not believe that a free society meant 
only one in which there was no regulation of the economic system. The 
Preamble specifically states that ‘‘we the people’’ establish this Consti- 
tution ‘‘to promote the general welfare’’ for the United States of 
America. Article I of the Constitution enumerates powers which are 
economic in character. Of the powers delegated to Congress, taxation 
heads the list and expressly allows for the exercise of the coercive power 
of government over property rights for ‘‘the general welfare of the 
United States.’’ Furthermore, Article I directly gives Congress the 
power ‘‘to regulate commerce . . . among the several states.’’ Yet the 
Constitution is not specific in stating just how Congress is to regulate 
interstate commerce. Such problems are for Congress to decide as the 
public interest requires, and Congress is given the authority to so act 
by Article I, Section 8 (18), which states ‘‘to make all laws which shall 
be necessary and proper for the carrying into execution the foregoing 
powers and all other powers vested by this Constitution in the Govern- 
ment of the United States... .”’ 

Since the Federal Government is a government of delegated powers 
by the several states, such authority not specifically stated is reserved 
to the states, who under the inherent police powers of a sovereign also 
regulate in the promotion of the general welfare. 

In the exercise of their collective authority in the public interest, 
both the states and the Federal Government have adopted several types 
of regulation. Prior to the establishment of the commission type of 
regulation, attempts had been made to regulate the utility industry by 
such means as charter provisions, common law direct regulation by the 


14 [bid., pp. 623-25. 

15 For a clear and concise statement of the qualifications of a good Commis- 
sioner, see Joseph B. Eastman, “A Twelve Point Primer on the Subject of aan 
trative Tri — Selected Papers and Addresses of Joseph B. Eastman (G. L 
Wilson, editor, Simmons-Boardman Publishing Corp., 1948), p. 376. 
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courts, and direct regulation by statute. Each method resulted in basic 
difficulties emerging, and each rendered less than an adequate solution. 
Insofar as economic facts are concerned, the dynamics of economic 
activity require a more flexible regulatory pattern than the rigidity and 
time-delaying characteristics of the earlier types of regulation. Charter 
regulation was too limited to be effective and too subjected to political 
influence to be workable. As the complexity of society grew, the common 
law needed more specific statement by statute to cope with the problems. 
of commercial relations and justice. Court procedure was of necessity 
too time-consuming to keep pace with a rapidly changing commercial 
scene.’ Early attempts to regulate specifically by direct legislative 
action proved stifling because of the rigidity and inflexibility imposed 
on a dynamic situation. The early repeal or modification of the rigid 
Granger laws is a case in point.'7 

Yet the power to regulate resided in the legislature, and expression 
of the public will through law was required. Since the legislature was 
neither experienced nor had the time to concern itself with the specific 
application of economic regulation, the device of the regulatory com- 
mission was conceived and given birth in the Act to Regulate Commerce 
in 1887, wherein the oldest of federal commissions, the Interstate Com- 
merce Commission, was erected. Earlier state commissions had been 
established in several states with different degrees of success. Some 
were given little authority and acted mainly in an advisory capacity, 
while others with sufficient authority and initiative met with substantial 
success and have been extended to the present time.’® 

But the legislature in a democratic check-and-balance system of 
government cannot abdicate or completely delegate its authority to 
another agency, else that system of government no longer exists. How 
then was the legislature to erect the regulatory commission and give it 
sufficient authority to be effective without rupturing the given form of 
government? To define the specific regulation of economic activity 
and the authority of the commission by detailed law would make the 
commission an unnecessary and useless bureaucracy and would mean 
a return to direct regulation by statute. Therefore, the legislature 
enacted into law required principles and policies which were to be 
specifically administered by the commission. Of necessity the law was 
stated in broad, general terms and concepts with the authority reserved 
to the commission proper to convert these rules into workable practicable 
tools of regulation as the case and situation deemed advisable. Such 
procedure has been upheld by the courts as within the authority of the 
legislature and does not constitute an unconstitutional delegation of 


16 For a discussion of the limitations of regulation by court proceedings, 
see John M. Pfiffner, Op. cit., pp. 3-8. ‘ 

17 For a more detailed discussion of early attempts of regulation, see D. P. 
Locklin, Economics of Transportation (Fourth Edition; Homewood, Illinois: 
Richard D. Irwin, Inc., 1954), Ch. 10. : 

18 For a discussion of state commissions, see for example, Ben Lewis, op. cit., 
p. 634-48. Also see, C. O. Ruggles, Aspects of the Organization, Functions and 
ene of State Public Utility Commissions (Harvard University Graduate School 
of Business Administration, 1937). 
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powers so long as the statutes erect definable guideposts and statements 
of policy to be followed by the commissions.’® For example, the law 
generally states that rates, service, and earnings must be reasonable 
without specifically defining what constitutes reasonableness. Such is 
for the commission to decide and establish, and the courts have for some 
time recognized that due process requires a decision by the commission 
as to reasonableness prior to a plea before the courts in judicial review.”° 

Some authorities view the regulatory commission as a fourth 
branch of government operating under a new type of law—administra- 
tive law—a law, which by all evidences has reached astounding propor- 
tions in both influence and application.24_ Others more simply view the 
regulatory commission as a necessary appendage of a modern democratic 
government of a highly technical and interdependent economy—a new 
institution erected from the trials and experiences of the past and con- 
ditioned as a workable plan of collective action. While this new insti- 
tution was erected largely as an instrument of necessary governmental 
control of the public utility industry, it has not stopped there but has 
been adapted to other areas of economic activity.22 Some view these 
events with alarm and foreboding. Others argue that regulation is 
becoming so complex and burdensome that its eventual breakdown be- 
comes inevitable.2* Some view public ownership as the logical answer. 
Few urge a return to an uncontrolled situation. Still others recognize 
the many inadequacies of the commission form of regulation; yet being 





19 For an excellent discussion of the problem of delegation of powers, see 
James Hart, “Limits of Legislative Delegation,” 221 Annals of the American 
Academy of Political and Social Science 87, 93-95 (Ma ay, 1942). See also, Sunshine 
—— Coal Co. v. Adkins, wherein Mr. Justice Douglas said, “Delegation by 

et ari has long been recognized as necessar in order that the exertion of the 
legislative power does not become a futility.” 310 U. S. 381, 398, (1940). For cases 
where the tne Court held unwarranted delegation see: Panama Refining Co. 
v. Ryan, 293 S. 388 (1935); A. L. A. Schechter Poultry p. v. United States, 
205 S. 9 (1935); Carter v. Carter Coal Co., 298 U. S. 238 (1936). 

20See Texas & Pacific Railway Co. v. Abilene Cotton Oil Company, 204 U. S. 
426 (1907). See also, Interstate Commerce Commission v. Chicago, Rock Island & 
Pacific Railway Co., 218 U. S. 88 (1910). The principle of “primary jurisdiction” 
was most clearly summarized by Mr. Justice Brandeis when he said: “Whenever a 
rate, rule or practice is attacked as unreasonable or as unjustly discriminatory, 
there must be a preliminary resort to the commission . . . To determine what rate, 
rule, or practice shall be deemed reasonable for the future is a legislative or adminis- 
trative function. To determine whether a shipper has in the past been wronged 
by the exaction of an unreasonable or discriminatory rate is a judicial function. 
Preliminary resort to the Commission is required alike in the two classes of cases. 
It is required because the inquiry is essentially one of fact and of discretion in 
technical matters; and uniformity can be secured only if its en _is left 
to the Commission.” Great Northern Rail way v. Merchants Elevator Co., 259 U. S. 
291 (1922). See also Mr. Justice Cardozo in American Telephone and Feleprape 
Co. v. United States, 299 U. S. 232 (1936). 

21See for example, = Landis, The Administrative Process (New Haven: 
Yale University Press, 1938). For a view denoting alarm at the rise of the regu- 
latory commission see, “The President’s Committee on Administrative “ee al 
Administrative Management in the Government of the United States (1937) 

22 For a brief commentary, on the rise of the administrative commissions, see 
Mr. Justice Frankfurter’s statement in FCC v. Pottsville Broadcasting Company, 
309 U. S. 134, 142-144 (1940). 

28 For example, see Gray, op. cit. 
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unwilling to accept socialism as an alternative, they turn their energies 
to a better understanding of the problems involved and to a renewed 
search for a reasonable, workable compromise.”* 

More specifically the regulatory commission embodies the functions 
of all three major branches of the American government, while at the 
same time not possessing any one of the three in the absolute sense. 
The commission functions in a quasi-executive, a quasi-legislative, and 
a quasi-judicial capacity. In enforcing the provisions of the law under 
which it operates, the commission is exercising its quasi-executive 
powers. In investigating and prescribing reasonable practices for the 
future, it is functioning in a quasi-legislative capacity. In the deter- 
mination of the reasonableness of past conduct, the commission exhibits 
its quasi-judicial function. All activity by the commission is subordi- 
nate to its source of power, its authority to operate, and its capacity to 
function. The legislature gives it life and direction; the judiciary 
reviews its results and requires it to function under the law; and the 
executive furnishes it organization, enforcement, and budgetary neces- 
sities.25 But above all of these, the commission must be awarded inde- 
pendence in reaching its reasoned judgment conclusions in administering 
the law. Failure to recognize this independence makes the commission 
subservient to external pressure and renders its decisions imperfect and 
arbitrary.” If such independence is impossible, it would be far better 
to place such an administrative agency in the executive branch of the 
government and make its operations somewhat responsible to the elector- 
ate through political administrative changes. 

But regulation is basically economic, and economic facts and policy 
decisions are not absolute. Reasoned men may logically differ on proper 
economic policies. The commission is expected to render impartial 
reasoned decisions involving economic issues which affect each individual 
and society as a whole. To do so without independence of action within 
the framework of law would convert the commission into either a useless 
tool of pressure groups or an economic dictator of arbitrariness.”’ 
It is submitted that the regulatory commission was not so designed. 


24 scholarly analysis of the weakness and strength of the administrative com- 
mission is presented in I. L. Sharfman, The Interstate Commerce Commission, 
oa (New York: Commonwealth Fund, 1936). See especially Vol. IV, pp. 

79-87. 

25 There are numerous excellent discussions of the position of the regulatory 
commissions within the American framework of government. See especially, 
I. L. Sharfman, op. cit., Vol. 11; Ernst Freund, Administrative Power Over Persons 
and Property (Chicago: University of Chicago Press, 1928). James Landis, op. cit.; 
Robert E. Cushman, The Independent Regulatory Commissions (New York: 
Oxford University Press, 1941); and D. P. Locklin, op. cit., Ch. 14. 

26 For the case for independence of the regulatory commissions, see I. L. 
Sharfman, >. cit., Vol. IV, pp. 254-274. For a criticism of the independent com- 
missions and an argument that they have failed to meet the test of political re- 
sponsibility in a democratic society, see Marver H. Bernstein, age Business 

y Independent Commission (Princeton: Princeton University Press, 1955). 

27 For a discussion of the reasons for an independent regulatory commission, 
see Landis, op. cit., pp. 111-117. For the views of a distinguished public servant see, 
Eastman, op. cit. 
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The regulatory commission is a triumvirate. It must function in 
such a manner as to protect that interest of the consumer, to exercise 
responsibility to the utility, and to award reasonable direction in the 
public interest. This is more than simple public action against a preda- 
tory monopoly; it is responsible control and direction of the economic 
activities of an imperfect market; and it must resolve the issues of indi- 
vidual consumers and individual entrepreneurs within the limitations 
imposed by the requirements of the interest of the collective whole. 
The commission is not an organization of socio-economic planning and 
dictatorship. Nevertheless, it must be aware of the social and economic 
consequences of its decisions, and it must also be the guardian of the 
common good, since its cause for existence rests upon the imperfections 
and inadequacies of an uncontrolled economic situation.?® 

The core of the central problem of regulatory commission functions 
and managerial decision-making is the question of initiative and the 
exercise thereof. It is essential to recall that the American concept of 
public utility regulation leaves the initiative for functional economic 
decision-making with the utility in the first instance; that is, utility 
management is expected to initiate action over the economic activity which 
it directs.2® This does not mean that the regulatory commission has no 
influence over such action; rather it means that the commission sits in 
reasoned judgment over that action. It also means that inaction, im- 
proper action, or refusal to act, passes the initiative to the commission, 
which must act under the law.*® Further, it means that past policies 
and annunciations by the commission condition and govern present and 
future actions by utility management. These constitute a ‘‘mode of 
action’’ which gives direction to private managerial decisions. It cannot 
be overemphasized that the commission type of regulation does not 
purport to instigate initial decisions of private management. Further- 
more, thousands of decisions are made yearly by management within 
the regulatory framework which receive no specific formal action by 
the regulatory commission.*! It is simply not necessary, expedient, or 
even remotely possible, to do so without so burdening economic activity 
as to make preplanning by a socialistic planning agency both practical 
and inevitable. Neither does this mean that the public has passed the 
initiative as to regulation or no regulation to the hands of private man- 
agement. Rather it means that after the primary decision has been 
made to regulate and the regulatory framework is erected with the 
regulatory commission at the core, the application and administration 
of that decision is a composite of commission deliberations over the 
initial action or failure to act by private management. Moreover, the 
failure to act is deemed signification by management that it desires the 
commission to state what action would be reasonable or that it challenges 
the commission’s authority to compel action. In either case the initiative 
in the first instance rests with management. For example, if a commis- 





28 See Martin G. Glaeser, Public Utilities in American Capitalism (New York: 
The Macmillan Com any, 1957), pp. 318-319. 

29See for example, Eastman, op. cit., p. 377. 

30 See Landis, op. cit., pp. 93-906. 

31 See Locklin, op. cit., pp. 234-35. 
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sion upon its own investigation deems an existing rate schedule to be 
unreasonable, it may issue a ‘‘show cause’’ order to the utility to estab- 
lish why the commission should not order a revision in the schedule. 
On the surface such action would seem to deny the previous statement 
that management exercises the initiative in the first instance. But a 
careful examination reveals that this is not the case. The law requires 
that the rates charged by the utility must be reasonable and it estab- 
lishes a regulatory commission to determine what is reasonable, after 
utility management has presented a schedule and after a determination 
that the existing rates are unreasonable, not before such action has been 
exercised by management itself.*2 Therefore, in the first instance man- 
agement has followed the law requiring the publication of reasonable 
rates.*5 Hereafter, the commission determines its reasonableness and 
then, and only then, may it prescribe what the actual rate schedule 
will be. This principle extends to the case where commissions have the 
power to suspend rate schedules prior to their becoming effective.** 
Most laws do not give the commissions power to suspend an initial rate 
schedule. Even here the utility management has taken the initial step 
and the commission is simply acting upon request or its own initiative 
to prevent an unreasonable rate schedule from becoming effective. This 
power is not without limits since suspension is not permanent and 
usually a time limit is set by statute. 

The functions of a regulatory commission do not precede manage- 
rial determination, rather they cover the reasonableness of such action. 
Again, inaction by management is deemed to be a conscious decision. 
Boldly stated, utility management is not without prerogatives in the 
face of regulatory commission type regulation. 


What Are the Functions of Management? 


The task of the entrepreneur in a private enterprise economy is to 
combine economic resources necessary for a given economic production, 
with that necessary production determined by the current or anticipated 
demands of the consuming public.*® In essence the entrepreneur’s 
economic function is to organize and coordinate productive activity in 
the most efficient method possible, and to channel productive resources 


32 The courts have generally upheld this view. In a recent case interpreting the 
provisions of the Natural Gas Act, administered by the Federal Power Commission, 
the Supreme Court said: “These sections are simply parts of a single statutory 
scheme under which all rates are established initially by the natural gas companies, 
by contract or otherwise, and all rates are subject to being modified by the Com- 
mission upon a finding that they are unlawful. The Act merely defines the review 
powers of the Commission and imposes such duties on natural gas companies as 
are necessary to effectuate those powers; it purports neither to grant nor to define 
the initial rate-setting powers of natural gas companies.” United Gas Pipe Line 
Co. v. Mobile Gas Service Corporation, et. ai., 350 U. S. 332, 341 (1956). 

33 The initiation of rates is a function of management. See Frank Cushman, 
Transportation for Management (New York: Prentice Hall, Inc., 1953), p. 118, 273. 

34 For a discussion of the rate suspension powers of the I. C. C, see Locklin, 
op. cit., pp. 233-235. , 

35 For a presentation of management as an economic organ of an industrial 
society with an economic dimension, see Peter F. Drucker, The Practice of Manage- 
ment (New York: Harper and Brothers, 1954), ch. 2. 
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toward those areas of economic production where consumer demand is 
the strongest. His task is even more treacherous since his decisions 
chiefly involve forecasting the future wherein the success or failure of 
his efforts becomes an ex post fact. Current production represents past 
planning, while present planning is predicated upon anticipation and 
analysis of future events. He must make decisions in both the short 
and long run periods of time.*® His judgment must be premised on 
sound knowledge and conditioned by the best tools of business forecasting. 

The entrepreneur is motivated by many factors, chief of which is 
anticipated profits. Profits or losses are ex post factors which arise 
only after economic production has occurred. But it is the anticipation 
of profits which motivates the entrepreneur to perform his economic 
functions. However, profits are not the only motivating factor. Such 
other factors as power, prestige, social acceptance, cooperative and 
paternalistic drives, fear, perfectionism, and statesmanship contribute 
to this complexity of human action in directing economic activity. 

In past periods where the economic system was largely one of small 
enterprise, handicraft methods of production, and relative independence, 
the entrepreneur was both the owner and the director of economic re- 
sources. Under such conditions the entrepreneur and the manager were 
one and the same. His efforts largely redounded to himself; be they 
good or bad. His mobility and alternatives were freer and broader, and 
the aggregate economy may have suffered little by his action or inaction. 

Today in the highly technical and interdependent economic system 
of modern America the role of the entrepreneur is still important, but 
the discovery of who exercises such functions is difficult. The modern 
corporation is largely directed by hired management, who may own little 
or none of the shares of the enterprise. Primarily the functions of the 
entrepreneur associated with the actual direction of economic production 
rest with these managers. Ownership and control are partially, at least, 
divorced in the large corporation. Ownership has little to say regarding 
the day-to-day operations, although technically the basic decision to 
produce or not to produce rests with them. 

The manager of an economic enterprise must of necessity concern 
himself primarily with the internal decisions of his business concern. 
His is the atomistic view of how to make profits, whether to expand or 
contract, and how to weld economic resources into a functional organi- 
zation. Nevertheless, intelligent management requires an external or 
holistic view of the economy. How the economy is behaving is important 
for his decision-making. Economic policy decisions affect him both 
individually and in the aggregate. Although he analyzes these factors 
principally in terms of what it means to his concern, he must recognize 
that he is only one part of a dynamic whole, which is the aggregate 
economy. He must at least keep step with the trends or perish. He 
desires to keep a step ahead of the times. For it is his intelligence, 
judgment, and foresight coupled with the factor of chance—a factor 
which he attempts to minimize—which combine to render success or 
failure. To be a good manager requires an excellent understanding of 


36 See Drucker, op. cit., pp. 14-16. 
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the operations of his concern, but it also requires a good comprehension 
of what goes on outside his business.27 He must be able to cross the 
barrier of the ‘‘fallacy of composition.’’ 

More specific the functions of management of a public utility in- 
volve judgment decisions concerning the proper coordination of land, 
labor and capital in furnishing a service long deemed a necessity. It 
involves decisions regarding pricing, labor, financing, accounting, depre- 
ciation, taxation, valuation, operating expenses, and legal and adminis- 
trative problems. In each one of these decisions regulation is involved, 
the degree varying with the circumstances. The objective of manage- 
ment is ‘‘ what is best for the firm’’; the objective of regulation is ‘‘ what 
is best in the public interest’’—a decision which encompasses the firm 
as a functional part of the whole. 

Take, for example, the valuation controversy—a controversy which 
almost stifled the utility industry and ruptured the American public 
utility concept.*® Management desired an evaluation of property which 
would aggregate the maximum sum according to the direction of price 
changes. Earning power or economic value would be the pure economic 
method of evaluation. Legal authorities defended ‘‘fair value,’’ with 
little or no definition of the term.*® Regulation required a valuation of 
property devoted to public service for the purpose of adjudging reason- 
able rates and reasonable returns, not only to avoid confiscation, but 
also to maintain the utility as a going concern to answer the public’s 
demand for service. Management’s position could be defended as being 
in the short run interest of the firm. Economic value was unworkable 
for rate regulation since it involves circular reasoning. The final com- 
promise leaves the methodology largely in the hands of the commission, 
subject to the test that the ‘‘end results’’ enable the utility to maintain 
credit and attract capital, i.e., a continual going concern.” 

In pricing management must relate price schedules to costs with 
pressure for greater utilization of capacity to render lower unit costs 
and an eye on revenues to maximize the differential between the two. 
Regulation must relate pricing to a standard of reasonableness—reason- 
able to the firm in order to use economic resources most efficiently and 
to promote growth; reasonable to the consumer in order to protect 
against predatory practices of a monopoly and to encourage maximum 
utilization of the service; and reasonable to the public in attempting 
to maximize the efficient use of scarce economic resources and perpetuate 
the growth and development of the national economy. 





87 For an interesting discussion of the responsibilities of management to the 
me 1 as well as to society in modern day America, see Drucker, op. cit., 
. 381 


38 See for meu. Landis, op. cit., pp. 127-33, especially p. 133. See also, 
Glaeser, op. cit., p. 326. _ 1 ‘ 

89 Professor Glaeser in speaking about the infirmities of the rule of ratemakin 
as based upon Smyth v. Ames, and subsequent cases says: “In the hands of lega 
practitioners, the use of the formula degenerated into a species of ritualistic incan- 
tation, not inaptly described as the “trance method,” which deprived the formula 
of such logical development and refinement of which it was inherently capable.” 
Glaeser, op. cit., p. 340. a 

40 Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1944). 
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In all of these functions of management and all of the functions 
of regulation, one basic thread runs through this area of conflict or 
differences of value judgments. That thread is the conflict of the 
atomistic view versus the holistic view. Managerial functions are con- 
cerned necessarily with atomistic problems of the firm, although not 
without awareness of the whole. Regulatory functions must take the 
holistic approach, although not without concern of the effects on the 
atomistic parts. The danger is the overlooking of the fact that the 
whole may be greater than the sum of its individual parts. Regulation 
should not be designed to eliminate individual choice and decision- 
making. Rather, regulation is a necessary tool to prevent the exercise 
of coercive power which if uncontrolled would culminate in the reduc- 
tion, if not, the elimination of individualism. Thus regulation may be 
an instrument for the promotion of greater individualism. Collective 
action may be required in order to maximize individual freedoms. His- 
tory seems to support the conclusions that neither anarchism nor totali- 


tarianism promotes the freedom of the individual nor supports the 
‘‘dignity of man.’’ 


Conclusions—Are These Functions Compatible? 


Regulation by definition is the act of governing or directing or 
bringing under the control of constitutional authority according to rule 
or law the conduct of the individual, of an economic enterprise and of 
society itself. By its very essence, regulation inhibits the anarchistic 
action of a person, a society, or any organization in that society. Any 
organized society, less than anarchism, imports control, direction or 
regulation for the common good. Even the rugged individualistic 
philosophy of the ardent laissez faire economists supported a minimum 
of regulation. Therefore, in an absolute sense any regulation will neces- 
sarily infringe on the complete freedom of managerial decisions. In 
this sense the answer to the question, ‘‘Can there be effective regulation 
without infringment on managerial functions?’’ must be in the negative. 
An answer to the companion question, ‘‘Does regulation as practiced 
infringe on management functions?’’ must be positive. 

But the issues involved by the above questions cannot be so easily 
resolved. In a real sense, they present a different problem cast in the 
light of an organized society which introduces a minimum amount of 
control and direction. The question may be more properly phrased as: 
Are the functions of regulation compatible with managerial functions 
in a highly technical interdependent economy coupled with the basic 
goals of maximum individual freedom and sound economic growth and 
development? A further implied principle is that such goals be attained 
under a system of private enterprise, not complete socialism nor fascism. 
The simple answer to the rephrased question is that they must be ren- 
dered compatible to such a degree as is necessary for a workable solution 
at less than complete nationalism. It is axiomatic that if regulation 
completely encompasses managerial decisions in the first instance, that 
a form of socialism has occurred, no matter what the name given to such 
a system. In such a case the wisest policy would be to recognize the 
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situation for what it is and exercise intelligent judgment to make it as 
effective as possible. 

It is not so much the fact that conflict or differences in judgment 
arise between regulatory authorities and management, for conflict within 
reason is healthy and desirable for growth and development. Manage- 
ment has and will always face the regulatory powers of the market 
mechanism. The market mechanism has been the governing force over 
economic enterprise. When, however, such mechanism renders inade- 
quate answers, both from a managerial viewpoint and from a social 
viewpoint, regulation as a supergoverning device has been the answer. 
To the imperfections of the market has been added the reasoned judg- 
ment of a control device in the interest of a workable solution. Wherein 
management exercises control over the internal decisions of the firm, 
regulation exercises control over the market. Whether or not regulation 
as a substitute for an uncontrolled market mechanism is superior rests 
upon an analysis of the experiences of the past without regulation and 
an intelligent appraisal of the proper mixture for the future. It will 
never be possible to run an experiment of a comparable uncontrolled 
market versus a regulated one in order to establish empirically the 
most efficient system. Neither do the results at present support a return 
to an unregulated public utility industry. Rather, the challenge of the 
present is what proper mixture of regulation and managerial freedom 
will render for the future a growing, dynamic industry serving the 
public interest as well as the interest of the utility itself. Each party 
must be aware of the objectives of the other, and each must recognize 
that a responsible decision requires a compromise solution which is 
workable. The fact that utilities have continued to grow, to introduce 
new technology, to increase service, and to remain one of the ‘‘blue 
chips’’ of the investment market, is evidence that regulation has not so 
infringed on managerial functions as to stifle economic progress. It is 
doubtful if management itself would eliminate regulation, although 
it is their right, even their duty, to be heard in opposition to such regu- 
lation as they believe detrimental to economic progress. Neither do 
these facts support a conclusion that regulation in practice has reached 
the apogee of success and should not be changed or altered in the future. 
Regulatory procedure must be flexible to change as necessary in accord 
with the dynamic changes of its subject matter and with society itself. 
Institutions must ‘‘bend with the winds’’ else they fall however long 
be the time in creating their destructions. On the ruins of old insti- 
tutions, the framework of new institutions arise, for society continues 
to move. Like regulation, the prerogatives of management have changed 
and will continue to change with the development of the economy. 
These prerogatives have never been defined in an absolute sense, nor 
ean they be. Largely, they refer to the necessary tools the entrepreneur 
requires to exercise his role in the economic processes of society. Some 
past prerogatives have fallen by the way of technical progress, others 
have gradually been taken over by the public at large, and still others 
of a new and different nature have been added. It is somewhat academic 
to argue what they were or are, since what they are is dictated by the 
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times as to what is necessary and workable at present, and what they 
were has only historical significance. 

More specifically the conclusions gained from this paper are: 

(1) The problem of effective regulation and managerial functions 
is both serious and complex. It is a problem for which no absolute 
conclusion can be reached. As a problem it requires continual reap- 
praisal and the application of superior intelligence and reasoned judg- 
ment. Also as a problem, it is not confined to the narrow limits of 
public utility regulation, although within this sphere it has arrayed 
a breadth of experience through trial and error. In essence it is the 
problem of a ‘‘mixed economy’’—an economy with a mixture of private 
enterprise and governmental control. Further in its broader significance 
it represents the ideological challenge of freedom versus some form of 
totalitarianism. 

(2) Public control of some sort has been a reality in the American 
economy from its birth. The American economy has taken two con- 
trasting paths in dealing with the problem of government and economic 
activity. One approach is characterized by the antitrust laws which 
endeavor to promote and encourage active and workable competition. 
The other approach erected the American public utility concept which 
imposes regulation upon such economic activity that is naturally monopo- 
listic and cannot operate satisfactorily on a competitive basis. Through 
time, technology, and the modern corporation, this concept has been 
broadened so that currently the differences between the two approaches 
have narrowed. Both approaches are predicated on a preservation of 
private enterprise where such is compatible with economic growth and 
development. 

(3) Regulation of public utilities in the American economy en- 
compasses two aspects—the economic and the legal, although the two 
are not separated in the act of regulating. The legal aspects represent 
the action of the collective whole over the unrestrained exercise of indi- 
vidual property rights but within the protection of the ‘‘due process’’ 
clause of the Fifth and Fourteenth Amendments. The danger of apply- 
ing the legal aspects of regulation is the ignoring of both the economic 
and social aspects of the fundamental problems involved ;*! that is, the 
strict administration of justice by pure procedural means may well 
result in eliminating justice in the long run. Yet for the courts to 
exercise unlimited substantive judicial review is but to render regulation 
by commission an absurdity,** and would constitute a return to regu- 
lation by resort to the common law rights. The essence of regulation 
is economic,** in other words, the substitution of reasoned judgment 
decisions of experts for the imperfection of an uncontrolled market. It 
is upon this premise that the success of the American public utility 
concept depends; that is, the ability of controlled decisions to be more 
workable and equitable than an uncontrolled market mechanism. Past 
experience dictated the attempt, but the present decision must be intelli- 
gently rationalized for the future welfare. 


41 See Landis, op. cit., p. 30 ff; p. 88; p. 96-97. 
42 [bid., PP.  - 134. 
43 [bid., p. 
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(4) The regulatory commission was established as an administra- 
tive agency with quasi-powers of all three branches, and yet it is basically 
responsible in finality to all three. 1t was designed as an improvement 
over the past failure of economic regulation and as an alternative to 
complete nationalization. The initative is reserved for private manage- 
ment under a public charge of reasonableness. However, the failure 
to act or a question of what constitutes reasonableness passes the initia- 
tive to the commission who must act subject to its prescribed authority 
and limited by the power of judicial review. 

(5) The regulatory commission must take the holistic view. 
Reasonableness must be decided as reasonableness in the public interest, 
reasonableness for the consumer, and reasonableness for the utility. 
Management is primarily interested in the perpetuation of the firm. 

(6) It is imperative that the independence of the regulatory com- 
mission be punctiliously observed by all parties for impartial decisions. 
Failure to do so prevents the carrying out of the basic tenets of the 
regulatory system and raises serious doubt as to validity of regulation. 
At best, economic policy decisions represent intelligent compromise, at 
their worst, they represent impending peril and despotism.*® 

(7) The regulatory commission is not a superplanning agency 
over utility management.*® It is not a ‘‘price-maker”’ or a ‘‘resource- 
allocater,’’ such as an QO. P. A. or an O. P. S., although the results of 
its reasoned judgment, decisions interpose some restrictions upon the 
economic production of utility service. The initiative in the first 
instance resides with management, and the influences of supply and 
demand in the market are still fundamental in this area of economic 
activity. 

(8) The functions of management are basically the coordination 
of economic resources in both quantity and quality in the most efficient 
manner to render a public service and return a net gain to the firm. 
The objectives of management are primarily atomistic, although scientific 
management of the present periods requires a perspective of the whole. 
Managerial decision-making is as essential today as in the past; in fact, 
it may be even more essential in a regulated market. That managerial 
decision-making is more complex is attributed more to the nature of an 
interdependent technological system, than it is to regulation per se. 

(9) Regulation by definition places some infringement on man- 
agerial decisions. To be workable regulation must not usurp the pre- 
rogatives of management under the present concept of public utility 
regulation. For management to function properly, it must recognize 
the essence of regulation and exercise the initiative still reserved for 
it in the positive form of action, not in the negative form of inaction. 
This should constitute no drastic change for management since it always 


44 Whenever necessary the administrative tribunal should be ready to institute 
proceedings on its own motion. See Eastman, op. cit., p. 376. 

45 For an illustration of this point and particularly significant in light of recent 
expose of attempted influence of Commission decisions, see the correspondence of 
Senator Game W. Norris, as quoted in Landis, op. cit., footnote 14, pp. 101-104. 

48 For a discussion of “checks” on the administrative process, see Landis, 
op. cit., pp. 98-100 
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has been regulated by the forces of the market. Rather, managerial 
decisions should be made with a higher degree of certainty because of 
the stability introduced by regulation, a factor not often present in an 
uncontrolled market. 

(10) The American public utility concept is basically one of 
private ownership and management under public regulation. It is a 
modern institution erected from the trials and errors of the past and 
designed to be changed in content as dictated by the trials and errors 
of the future. This concept is a democratic institution conceived in a 
democratic, free enterprise society. It represents an alternative to the 
socialization of an industry—an industry which has experienced public 
ownership and operation throughout many other countries of the 
world.*? Regulation and managerial functions must be compatible, 
otherwise the American public utility concept will fade into oblivion 
and be replaced by some form of institutional control under a system 
of fascism, socialism or communism. 





47 For an interesting note that the failure to provide effective administrative 
procedures and sanctions has led to the enlargement of governmental ownership 
and operation and for a plea for an adequate and effective administrative process, 
see Landis, op. cit., pp. 120-22. 








Book Review 


Economics of Transportation, Fifth Edition 


By D. Philip Locklin.* 874 pages. Richard D. Irwin, Inc., Homewood, Illinois. 


1960. $10.65. 
Dr. D. Philip Locklin has had the Fifth Edition of his book, 


Economics of Transportation, brought out by Richard D. Irwin, Inc., 
Homewood, Illinois. As his book is well known to those who practice 
before the Interstate Commerce Commission, this review will be limited 
to excerpts from Dr. Locklin’s comments in the Preface with regard 
to this new edition. 








The first edition of Economics of Transportation appeared in 
1935; the first revision in 1938; the third edition in 1947; and the 
fourth in 1954. The course of events in this dynamic and ever- 
changing segment of the economy makes another revision of the 
book necessary if it is to serve its greatest usefulness. 

In this edition the organization of the previous one has been 
preserved, but the text has been carefully revised throughout; 
recent developments have been incorporated, and factual material 
has been brought up to date. Because the most rapid developments 
have occurred in the field of highway and air transport, the chapters 
dealing with these forms of transport and their regulation have 
been the most extensively rewritten. Developments with respect 
to railroad, water, and pipeline transport and their regulation which 
have occurred since the publication of the fourth edition have been 
incorporated in the chapters dealing with those subjects. In the 
present edition there has been some expansion of the material re- 
lating to transport coordination and interagency relationships, 
particularly that pertaining to Interstate Commerce Commission 
policy in dealing with competitive rate relationships among the 
different modes of transport, although regulatory policy in this 
area is undergoing re-examination and possible change. In order 
to make room for new material without unduly lengthening the 
volume, an effort has been made to condense some material in the 
earlier editions of the book and to omit other material of less interest 
at the present time. 


The emphasis on the economic aspects of transportation which 
characterized the earlier editions has been continued in this edition. 
Purely descriptive material has been held to a minimum in order 
to permit discussion of those aspects of transportation which involve 
questions of public policy. On these questions the author has not 
hesitated to state his own conclusions, but he has not felt obliged 
to render judgment on all issues raised. 


*D. Philip Locklin, Ph.D., is Professor of Economics, University of Illinois. 
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News of Interest to Practitioners 


Congressional Activities 
Administration of Motor Carrier Act Investigated 


In a recent statement in opening an inquiry by the Special Sub- 
committee on Legislative Oversight, House Committee on Interstate 
and Foreign Commerce, into some phases of the trucking industry, 
Representative Oren Harris, Democrat of Arkansas, said House investi- 
gators have obtained information, suggesting ‘‘certain inefficiencies, 
irregularities and even possible corruption’’ in connection with the 
Interstate Commerce Commission’s regulation of motor carriers. 

Mr. Harris made specific reference to Interstate Dress Carriers, 
Inc., a New York corporation engaged in a garment trucking operation, 
which Mr. Harris said some of the Subeommittee’s information indicates 
‘*has been able to obtain favorable Commission action on various of its 
applications, notwithstanding the fact that the Commission had knowl- 
edge, or should have had knowledge, that the company had been in viola- 
tion of certain provisions of the Act and certain of the regulations.”’ 

In reply to this charge, Chairman John H. Winchell, of the Inter- 
state Commerce Commission, made public on August 31, 1960, the fol- 
lowing statement on behalf of all of the members of the Commission: 


We are surprised at the statement yesterday [August 30, 1960] 
of the Chairman of the Special Subcommittee on Legislative Over- 
sight of the House Committee on Interstate and Foreign Commerce 
charging possible corruption in the Commission’s administration 
of the Motor Carrier Act. 

Most emphatically, there has been no corruption on the part 
of the Commission and we have been unable to find any misconduct 
on the part of our staff. 

Chairman Harris cites specifically the Interstate Dress Carriers, 
Ine. We are surprised at his comment in view of our own positive 
action in connection with this and other carriers and our complete 
cooperation with the Subcommittee in giving it all the facts in our 
possession. 

The president of Interstate Dress Carriers, Inc., is presently 
serving a prison sentence for subornation of perjury in a hearing 
before the Commission. This conviction resulted from the Commis- 
sion’s recommendation to the Department of Justice for prosecution. 
This recommendation was prior to the creation of the Subcommittee. 

Chairman Harris further stated that the Subcommittee has 
‘information that Interstate Dress Carriers illegally acquired con- 
trol of another carrier, Gold Star Freight Lines, Inc.’’ 


On November 12, 1959, the Commission instituted a formal investi- 
gation to determine whether such illegal control exists. On July 18, 
1960, the Commission’s hearing examiner issued a recommended report 
in which he found that there is control and management of Gold Star 
Freight Lines, Inc., in a common interest with Interstate Dress Carriers, 
Inc., in violation of Section 5(4) of the Interstate Commerce Act, and 
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that such control should be terminated promptly. The period for filing 
exceptions to the hearing examiner’s report has not expired. Since the 
Gold Star Freight Lines, Inc., matter will shortly be before the Com- 
mission for final decision, any further comment would be inappropriate. 

The Commission will continue to cooperate with the Subcommittee. 


Public Law 762 (S. 1964) 


On September 13, 1960, President Eisenhower signed S. 1964, 
making it Public Law 762. The United States Senate had concurred in 
the amendments made by the House in the closing hours of the past 
Session. This amends the Accident Reports Act requiring filings con- 
cerning accidents resulting in employees’ loss of time in excess of 24 
hours. The amendment continues to permit the Interstete Commerce 
Commission to issue regulations to implement the law. According to 
agreements made part of the record in the House Committee hearings, 
such rules will be made known after conferences between carrier repre- 
sentatives and railroad labor with I. C. C. personnel. 


Interstate Commerce Commission 


Notice of Proposed Rulemaking Ex Parte MC-43 
Lease and Interchange of Vehicles by Motor Carriers 


The Interstate Commerce Commission made public a Notice of 
Proposed Rulemaking, Ex Parte MC-43, Lease and Interchange of 
Vehicles by Motor Carriers, on September 6, 1960, in which it was stated 
that there is reason to believe that it may be advisable to revise the 
regulations governing the lease and interchange of vehicles by motor 
carriers (49 CFR 207.1 through 207.10) so as to provide for more ade- 
quate evidence of responsibility where vehicles are leased by one author- 
ized carrier to another such carrier for use in the direction of a point 
which the lessor is authorized to serve. At present the exemption in 
section 207.3(a) of the regulations relieves such leasing from all of the 
requirements relating to the augmenting of equipment except those con- 
cerned with inspection and identification. It is proposed to change this 
and to make leasing of this kind subject to all of the augmenting of 
equipment requirements in section 207.4 of the regulations except the 
30-day minimum period. 

Accordingly, pursuant to section 4(a) of the Administrative Pro- 
cedure Act (60 Stat. 237, 5 U. S. C. 1003) notice is hereby given of the 
Commission’s proposal to vacate and set aside section 207.3(a) Return 
of equipment by authorized carriers now in effect, and to add a new 
subparagraph to section 207.4(a)(3) Minimwm duration of 30 days 
when operated by lessor, as follows: 


§ 207.4(a) (3) (iii) Use in the Direction of a Point Lessor is 
Authorized to Serve 


That such 30-day minimum period shall not apply to equipment 
owned or held under a lease of 30 days or more by an authorized 
carrier and regularly used by it in the service authorized, and 
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leased by it to another authorized carrier for transportation in the 
direction of a point which lessor is authorized to serve. 
(Section 204, 49 Stat. 546, as amended; 49 U. S. C. 304). 


Interested persons may on or before November 1, 1960, submit 
written statements containing data, views, or arguments, verified under 
oath by a person having knowledge of such data, views, or arguments, 
and that thereafter consideration will be given to the proposed changes, 
or some revision thereof, in the light of the statements which may be 
submitted. 

One signed copy and 14 additional copies of such statements shall 
be furnished for the use of the Commission by mailing to the Secretary 
of the Interstate Commerce Commission, Washington, D. C. No oral 
hearing is contemplated, but any request for such hearing shall be sup- 
ported by an explanation as to why the evidence to be presented cannot 
reasonably be submitted in the form heretofore provided. The Com- 
mission thereafter will determine whether or not assignment of the 
matter for oral hearing is necessary or desirable. 

Notice of this proposed rule modification shall be given to motor 
carriers, other persons of interest, and to the general public by deposit- 
ing a copy thereof in the Office of the Secretary of the Interstate Com- 
merce Commission, Washington, D. C., and by filing a copy with the 
Director, Office of the Federal Register. 


1. C. C. Retirements 
The Commission announced the following retirements: 
Homer H. Kirby, Bureau of Finance 


Except for U. 8S. Army duty in World War I, Hearing Examiner 
Homer H. Kirby’s career with the Interstate Commerce Commission 
represents continuous service from 1916 on. Before his retirement July 
31, Mr. Kirby handled many important cases concerning railroad reor- 
ganization, such as the recent Florida East Coast Railway proceeding, 
as a hearing examiner in the Bureau of Finance. 

A native of Dayton, Ohio, Mr. Kirby graduated from Piqua, Ohio, 
Business School and later received A.B. and LL.B. degrees from George 
Washington University. He was admitted to the Bars of the Supreme 
Court and Court of Appeals of the District of Columbia, and the Bar 
of the Supreme Court of the United States. 


Miss Gladys E. Corwin, Commissioner Webb’s Office 


Miss Gladys E. Corwin, Secretarial Assistant, Commissioner Webb’s 
Office, retired August 31 after approximately 25 years of Federal service. 
She was appointed to the Commission in 1927 and has served in the 
Section of Stenography and in the offices of several of the Commissioners. 


R. Snyder Bowman, Bureau of Accounts 


R. Snyder Bowman, Transportation Utilities Accountant. Bureau of 
Accounts, with over 42 years of Federal service, all with the Commission, 
retired August 31. He has also served in the Bureau of Valuation and 
Section of Stenography. 
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Arthur A. Janson, Bureau of Finance 


Arthur A. Janson, Transportation Utilities Accountant, Bureau of 
Finance, on August 31, retired after serving over 34 years with the 
I. C.C. He was first assigned to the Bureau of Accounts in the St. Louis, 
Mo., office. 


Allan j. Curran, Bureau of Traffic 


Allan J. Curran, Senior Transportation Rate Examiner, Bureau of 
Traffic, had over 27 years of Federal service before his retirement August 
31. He served with the U. S. Army in World War II. 


Thomas P. Kilgallon, Albany, N. Y., Bureau of Motor Carriers 


Thomas P. Kilgallon, District Supervisor, Albany, N. Y., Office, 
Bureau of Motor Carriers, retired August 31 with 24 years of Federal 
service, which began with his appointment as one of the ‘‘original’’ 
District Supervisors at the Troy, N. Y., Office in 1936. 


Richard M. Roberts, Bureau of Safety and Service 


Richard M. Roberts, Safety and Service Agent, Bureau of Safety 
and Service, Buffalo, N. Y., Office, who retired August 31, has had over 
24 years of Federal service. He served with the U. 8. Navy in World 
War I. 


1. C. C. Staff Study, ‘‘Jurisdictional Conflicts and the Coordination of Transportation” 


Recently made public by the Interstate Commerce Commission is a 
staff study by the Bureau of Transport Economics and Statistics entitled 
‘* Jurisdictional Conflicts and the Coordination of Transportation.’’ 

Increased physical coordination of different modes of transport is 
treated in the study as requiring a reduction in the inconsistencies in 
Federal regulation of transportation, a need emphasized by the admis- 
sion of the States of Alaska and Hawaii to the Union. Basie inconsis- 
tencies in Federal planning, promotional, and regulatory policies, made 
more apparent by such developments, also are reviewed. 

Conducted under the general direction of Edward Margolin, Di- 
rector of the Bureau of Transport Economies and Statistics, the study 
identifies and describes jurisdictional conflicts and other aspects of 
Federal policy which may hinder full realization of the advantages of 
coordination of transportation services and underlines a number of 
related problems requiring consideration. 

Carried on the title page is the following: 


Recognizing the desirability of clarifying the jurisdiction of 
the Commission’s responsibility in relation to that of other regu- 
latory agencies in a dynamic economy in which services of the 
different modes of transportation must be coordinated to an in- 
creasing extent, both in the contiguous 48 States and in movements 
from and to Alaska and Hawaii, the Commission authorized a staff 
study of the relation between jurisdictional conflicts and coordina- 
tion. Some additional matters necessarily have been covered. 
Proceeding on the assumption that dissemination of this information 
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will be beneficial to all students of transportation and ultimately 
will contribute to a coordinated and adequate transportation sys- 
tem, this research study, published for information only, is made 
available as a public service. A major objective of the study is to 
define, to the extent practicable, areas in which coordination is 
adversely affected by jurisdictional conflicts presently existing or 
in prospect and to identify and describe the major policy problem 
areas which have been brought out in the study, some of which 
appear to require further investigation in order to determine the 
possible need for remedial action of a legislative, administrative 
or regulatory nature. 

The views expressed in this study are not necessarily the official 
opinion of the Commission except as may appear in quotations or 
in the legal opinions, decisions, or official statements cited therein. 


The study is now available from the Office of the Superintendent 
of Documents, Government Printing Office, Washington 25, D. C., for 
fifty-five cents per copy. 


Chapter News 
Portland, Oregon, Chapter Organized 


At an organizational meeting, on September 13, 1960, a Portland, 
Oregon, Chapter of the Association of Interstate Commerce Commission 
Practitioners was established. A Constitution and Bylaws were adopted 
and officers elected for the year beginning October 1, 1960, were: 
William L. Bush, Chairman, Standard Oil Company of California, P. O. 
Box 950, Portland 7, Oregon; Roy F. Shields, Vice Chairman, Maquire, 
Shields, Morrison, Bailey and Kester, 732 Pittock Block, Portland 5, 
Oregon, and Thomas W. Dench, Secretary-Treasurer, Chief Rate 
Analyst, Public Utilities Commission of Oregon, Room 218, Public Serv- 
ice Building, Salem, Oregon. An Executive Committee of four mem- 
bers was also elected. 


Personalities and Events in the News 
President’s Conference for Study of Procedures of Federal Regulatcry Agencies 


President Eisenhower, on August 29th, concurred in a proposed 
study of administrative problems toward the improvement of procedures 
that are common to many Federal administrative agencies. The pro- 
posal was made by the chairmen of the six independent regulatory 
agencies—Interstate Commerce Commission, Civil Aeronautics Board, 
Federal Power Commission, Federal Communications Commission, 
Federal Trade Commission, and Securities and Exchange Commission 
in their letter of August 25. 

President Eisenhower has appointed Judge Elijah B. Prettyman, 
of the United States Court of Appeals, Washington, D. C., as Tem- 
porary Chairman of the President’s Conference, and to arrange for its 
preliminary organization. Judge Prettyman, who headed a similar 
study for the President in 1953-1954, has accepted the assignment. In 
making the announcement, the President said: 
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It would appear that the conference would be advisory, pro- 
vide for the exchange of information and experience, and make such 
suggestions as might reasonably improve agency procedure. 


Washington, D. C. Utility Executive Named Administrator of 
National Capital Transportation Agency 


H. Holmes Vogel, an executive of the Chesapeake and Potomac 
Telephone Company, was named by President Eisenhower as Adminis- 
trator of the National Capital Transportation Agency and his name 
was sent to the Senate on August 31, 1960. 

Harland Bartholomew, Edward Burling, Jr., an Interstate Com- 
merce Commission Practitioner, F. Moran McConihe, William H. Moss 
and Donald C. Hyde were also named to the agency’s advisory board. 

Mr. Vogel has said that this is going to be a model for mass trans- 
portation planning for communities throughout the entire Nation. It 
is understood that one of the guide lines for the agency is the report of 
the mass transportation survey that recommended a $2.4 million system 
of freeways and express transit facilities to handle the Metropolitan 
Area’s transportation needs for the year 1980. 


Prominent Lawyer Given A. B. A. Top Award 


The American Bar Association conferred a signal honor on William 
A. Schnader, of Philadelphia, in presenting him with its top award on 
September 1, 1960 ‘‘for outstanding service to the legal profession’’ 
during its Annual Convention in Washington, D. C. 

Mr. Schnader was given the A. B. A. Medal for 36 years of service 
as a member of the National Conference of Commissioners on Uniform 
State Laws and as a founder of the American Law Institute. He has 
also been a member for many years of the Association of Interstate 
Commerce Commission Practitioners. 

According to the American Bar Association, Mr. Schnader is re- 
garded as the father of a 1951 uniform commercial code designed to 
consolidate and modernize state commercial laws. 


University Activities 


New York Academy of Advanced Traffic Announces Classes in 
Transportation and Traffic Management 


Beginning its 32nd year of providing specialized training in the 
field of transportation and traffic management, the Academy of Ad- 
vanced Traffic Management, through Dean E. Albert Ovens, announces 
new fall classes in various phases of this specialized field. 

In September, classes were held in basic traffic management. An 
advanced course in Motor Carrier Regulation began Tuesday, October 4. 
Other classes are scheduled for October and November in Advanced 
Traffic Management, Export-Import Traffic, Loss and Damage, Trans- 
port Economics and General Business. Those interested may write to 
Dean Ovens at the Academy, 63 Vesey Street, New York 7, New York, 
for further information. 
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Georgia State College of Business Administration Symposium 


A representative group participated in a symposium on Transpor- 
tation Rate Policies entitled, ‘‘Shall We Give More Rate Freedom to 
Transportation Companies?’’ Taking part in this consideration of 
whether more freedom in ratemaking should be given to transportation 
companies were the following authorities in several fields of transpor- 
tation: James H. Lemly, Professor of Transportation and Public Utilities 
and department chairman, Georgia State College of Business Adminis- 
tration, appraised the present circumstances in rate control; John E. 
Tilford, Sr., Chairman of the Advisory Committee for the Louisville and 
Nashville Railroad, and a charter member of the Association of I. C. C. 
Practitioners, presented the railroad case for more rate freedom ; Reuben 
G. Crimm, attorney and specialist in transportation law, an active 
member of the Association of I. C. C. Practitioners, discussed objections 
to more rate freedom—the motor carrier viewpoint; and Sam H. Flint, 
General Traffic Manager, The Quaker Oats Company, immediate past 
president of the Association of I. C. C. Practitioners, predicted probable 
results were more rate freedom allowed. 

The articles in this Symposium appeared in the August 1960 
Atlanta Economic Review published monthly by the Bureau of Business 
and Economic Research of Georgia State College of Business Adminis- 
tration. 


University Programs 
1961 Transportation Management Program 


The Director of the Transportation Management Program, Graduate 
School of Business, at Columbia University, Dr. Ernest W. Williams, 
Jr., has announced that the Sixth Transportation Management Program 
will meet for six days beginning on the afternoon of Sunday, January 15 
and ending after luncheon on Friday, January 20, 1961. It is to be 
held at Arden House, the Harriman Campus of Columbia University, 
New York City. 

Arrangement has been made for a short course of study for manage- 
ment men in transportation industries and in industrial traffic depart- 
ments. Applications and requests for information should be submitted 
to Mr. Hoke S. Simpson, Director of Executive Programs, Graduate 
School of Business, Columbia University, New York 27, New York. 


Publications 


1. C. C. Study, “Distribution of the Rail Revenue Contribution 
by Commodity Groups—1958” 


The Cost Finding Section of the Bureau of Accounts, Interstate 
Commerce Commission, has prepared a study (Statement No. 4-60), 
‘‘Distribution of the Rail Revenue Contribution by Commodity Groups 
—1958.’’ 

This indicates the revenues, out-of-pocket costs and contribution 
to the transportation burden for the various commodity groups for the 
United States and for territorial movements. The ratios of revenues 
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to the out-of-pocket costs and to the fully distributed costs are shown, 
so that these ratios may be associated with the volume of traffic stated 
in number of carloads and tons. The unit costs, by type of equipment, 
were applied to the carloads, tons, car-miles, and ton-miles by types of 
equipment for each commodity class. 

Copies may be obtained from the Superintendent of Documents, Gov- 
ernment Printing Office, Washington 25, D. C., at forty-five cents each. 


I. C. C. Comprehensive Study on ‘“‘Gray Area of Transportation Operations” 


The Interstate Commerce Commission, on August 22, 1960, released 
a 114-page staff study by the Bureau of Transport Economics and Sta- 
tistics entitled, ‘‘Gray Area of Transportation Operations.’’ The study, 
prepared in recognition of the need for clarification of a difficult and 
little understood area in transportation operation and regulation, and 
recently made available to the Senate Committee on Interstate and 
Foreign Commerce, may now be purchased from the Superintendent 
of Documents, U. 8. Government Printing Office, for 75 cents. 





LIFE’S RECORDS CLOSED 


Alex E. Berendt, Dean, College of Advanced Traffic, 22 West Madison 
Street, Chicago 2, Illinois (August 9, 1960). 


Charles L. Estep, Box 179, Logan, West Virginia (November 9, 1959). 


Charles L. Eyanson, President, The Naugatuck Valley Industrial Coun- 
cil, Inc., West Main Street & Central Avenue, Waterbury, Connec- 
ticut (November 20, 1959). 


John Gerdes, 1 Wall Street, New York 5, New York (December 13, 1959). 
Edward E. Glover, 8831 Rainbow Lane, Kansas City 14, Missouri. 


A. M. Hoffer, Zork Hardware Company, 209 North El Paso Street, 
El Paso, Texas. 


Frederick Manley Ives, 50 State Street, Boston 9, Massachusetts (Febru- 
ary 16, 1960). 


James W. Prentice, 40 Summer Street, Saugus, Massachusetts. 





Recent Court Decisions 


By Warren H. Waaner, Editor 





Referral of proceeding to whole Commission by Division without report—vote by 
notation—findings in order denying reconsideration—attorney-advisers not 
hearing examiners—review of report by attorney advisers—substantiality of 
evidence—tacking. 


T. 8. C. Motor Freight Lines, et al. v. Central Freight Lines, Inc., et al. 
No. 12620. 


On August 1, 1960, a three-judge court for the Southern District 
of Texas, Houston Division, affirmed in part and remanded in pari an 
order of the Interstate Commerce Commission in which certain operating 
authority had been issued. 

Quoting from the opinion of the Court: 


I. 
Procedure in Handling the Applications 
A. Action by Division 1 


After the Hearing Examiner issued his report recommending 
denial of both applications, the matters (including exceptions to 
the report and replies) were submitted to Division 1 of the Com- 
mission ‘‘for action thereon.’’ This is the normal procedure under 
the Commission’s organizational rules which delegate § 207 pro- 
ceedings to Division 1. Normally the division renders a decision 
and issues a dispositive report and order subject to the right of 
the parties to petition for reconsideration by the entire Commis- 
sion. Departing from the usual course here, however, Division 1 
did not make an official formal report. The proceedings were 
rather submitted directly to the entire Commission. Plaintiffs 
contend that the matters were not properly before the full Com- 
mission and that the Commission violated its organizational rules. 

The Commission’s organizational rules allow a division to 
‘‘eall upon the whole Commission for advice and counsel, or for 
consideration of any case or question by * * * additional Commis- 
sioners * * *.’’ By the same token, ‘‘the Commission may recall 
and bring before it as such any case, matter or question’’ pending 
before any division. The Commission never did enter an official 
order of recall. It seems to be generally assumed that the impetus 
for Commission action came from Division 1 who purported to 
certify the whole case to the full Commission. 

Plaintiffs have several objections to the purported certification 
by Division 1. First they claim that there is no authority for such 
a certification of the entire case. That can only be accomplished 
by an order of recall by the entire Commission. Second, even 
assuming that the Division could certify the whole case, the effort 
was ineffective here since the decision to certify was not properly 
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recorded. Giving substance to their objections, plaintiffs argue 
that they had proceeded on the basis of Division action. Thus, 
briefs and other matters were prepared with Division 1, not the 
entire Commission, in mind. Had they known that it was to be 
the full Commission who would decide the case, the approach may 
have been quite different. Also, they contend that due to the 
abdication of Division 1, the protestants were deprived of a favor- 
able report by the Division or an opportunity, if the report were 
unfavorable, to file a petition for reconsideration by the entire 
Commission together with additional briefs pointing out the errors 
of the Division report. 

The certification of the cases to the Commission by Division 1 
complies in all substantial respects with the Commission’s organi- 
zational rules. This is so whether viewed as either a request by 
Division 1 for ‘‘advice and counsel’’ or as the assignment of addi- 
tional Commissioners to consider the case. In either event, when 
the Commission accepted the certification and undertook to resolve 
the issues presented, its action in effect amounted to a recall of 
that matter from the Division. The rule—whose purpose was to 
announce the orderly internal procedure of the Commission— 
provided its own exception: namely, consideration by the entire 
Commission whenever they deemed it expedient. Whether the 
initiating force for such a consideration by the entire Commission 
came from the Division or the Commission seems unimportant. 

The vote to request consideration by the entire Commission 
was recorded in a memorandum prepared by the clearance clerk 
for Division 1. There is no minute entry reflecting the action and 
the clerk’s memorandum was not publicly recorded or served on 
the parties. Plaintiffs argue the action was a nullity in violation 
of § 17(3) of the I. C. Act which provides that ‘‘[E]very note 
and official act of the Commission, or any division * * * shall be 
entered of record, and such record shall be made public upon the 
request of any interested party.’’ The purpose of this provision 
is to insure that parties have an opportunity to know of any action 
which may affect their rights. It is especially necessary in cases 
in which an order of the division may become final within 20 days 
if no exceptions are filed by the parties. It is difficult to see how 
the plaintiffs could have been prejudiced by the failure to record 
the action of Division 1 since it resulted in a consideration by the 
entire Commission of the proceedings. What the whole Commis- 
sion has delegated, it obviously could recall and consider as a 
body. Moreover, the Protestants could not have challenged the 
right of the Commission to take the whole case. They lost no right 
to complain nor to complain by a certain time. In the absence of 
prejudice, the action of the Commission must stand... . 

Secondly, it is difficult to see how the plaintiffs could have 
been injured by the failure of Division 1 to issue a report. The 
referral to Division 1, in the first instance, was merely a permissive 
delegation of the Commission’s responsibility to determine the 
ease. The contention that if the circulated but undisclosed report 
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was unfavorable, the protestants were deprived of an opportunity 
to file a petition for reconsideration by the entire Commission over- 
looks the fact that this is exactly what occurred—the matter was 
considered by the entire Commission. Plaintiffs still had the right 
to petition for reconsideration after the report of the entire Com- 
mission. And this, of course, they did. The argument that the 
briefs may have been written differently if the plaintiffs had known 
that the persons deciding the case were other than those expected 
needs little comment. The Commission is, of course, an institu- 
tional agency and the appeal must be to the institution, not to the 
personal predilection of the individual members. The make-up 
of the divisions, as the make-up of the Commission, may change. 
In any event, new arguments or appeals could be made in amended 
or supplemental briefs. 


B. ‘Constructive’? Sessions—Notation Voting 


Plaintiffs argue that the final report and orders of October 
14, 1958, were invalid because adopted by the Commission through 
voting by notation rather than at a conference at which the Com- 
mission members were physically present and assembled together. 
Plaintiffs attack this procedure as calling for action of individual 
members of the Commission rather than the official action of the 
Commission as a body; moreover, such a procedure is invalid be- 
cause not published in the Federal Register. 

Although there is little federal authority, the state courts 
universally require that official action of state commissioners, town 
counsels (sic councils), county boards, school boards, church trus- 
tees, and corporation boards of directors must be conducted in 
formal meetings attended by the necessary quorum. Here each 
side professes to see in § 17(3) of the I. C. Act language which 
sustains its position. Plaintiffs cite the statement that ‘‘a majority 
of the Commission [or] of a division * * * shall constitute a quorum 
for the transaction of business’’ as clearly indicating that a meet- 
ing at which the members are physically present is indispensable. 
Moreover, the references throughout the Act to ‘‘commission’’ or 
‘‘board’’ contemplate joint action by members physically present 
with an opportunity to deliberate, exchange views, persuade or be 
persuaded by the force of argument and ultimately decide and 
pursue a jointly reached course of action. But on the other hand, 
§ 17(3) provides that ‘‘the Commission shall conduct its proceed- 
ings under any provision of law in such manner as will best con- 
duce to the proper dispatch of business to the ends of justice * * *.’’ 

We think that notation voting may be selected by the Commis- 
sion as a proper manner of dispatching its business. When a 
meeting of the Commissioners assembled together is held, of course, 
as the Act specified, a majority shall constitute a quorum. But in 
view of the broad grant to the Commission of authority to control 
its proceedings, it may select this type of voting procedure as an 
aid in dealing with its tremendous workload. 
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The statute does not specifically provide that administrative 
action be taken concurrently by the deciding members in a formal 
meeting and we decline to impose such requirement. 

Nor is the procedure of notation voting rendered a nullity 
because not published in the Federal Register. The minute author- 
izing it is recorded in the official record of the Commission although 
never published in the Federal Register. We think that the pro- 
cedure falls within one of the specific exemptions from the require- 
ment of publication. The statute exempts ‘‘any matter relating 
solely to the internal management of an agency.’’ § 3(a), Adm. 
Proce. Act, 5 USCA § 1002. The last sentence of § 3(a) gives 
meaning to the exemption. ‘‘No person shall in any manner be 
required to resort to organization or procedure not so published.’’ 
5 USCA § 1002(a). Obviously the procedure is solely a matter 
of internal procedure within the Commission. It does not purport 
to inform parties of the procedure which is to be taken for the 
presentation of matters to the Commission. It is not designed for 
the guidance of the public because it in no way affects any steps 
which interested parties must take or not take in order to obtain, 
or review, action by the Commission. As the court in Foreman & 
Clark, Inc. v. National Labor Relations Board, 9 Cir. 1954, 215 F.2d 
396 at 410, cert. denied 348 U. S. 887, 75 S. Ct. 207, 99 L. Ed. 697, 
stated: ‘‘the clear purpose of section 3(a) * * * is to provide a 
shield for a petitioner before * * * [an] agency to protect him 
from being penalized for failing to resort to unpublished methods 
of procedure. It is not a sword by which a petitioner can strike 
down the agency’s order on the ground that the agency has not 
authorized itself to issue that type of order, by publishing a state- 
ment in the Federal Register!’’ Thus, the procedure of notation 
voting, otherwise valid, is not rendered invalid because it was not 
published in the Federal Register. 


C. Lack of Findings in Order Denying Petition for Reconsideration 


The Commission denied the petition for reconsideration in 
April 1959 ‘‘* * * for the reason that the findings of the Commis- 
sion are in accordance with the evidence in the applicable law.’’ 
Plaintiffs contend that with this conclusion and nothing more there 
is a lack of the basic or essential findings required to support the 
Commission’s order. Amarilo-Borger Express v. United States, 
N. D. Tex., 1956, 138 F. Supp. 411 (3-judge) ; appeal dismissed 
as moot, 352 U. S. 1028, 77 S. Ct. 594, 1 L. Ed. 2d 598; Dizie 
Carriers v. United States, S. D. Tex., 1956, 143 F. Supp. 844 
(3-judge), appeal dismissed as moot, 355 U. S. 179, 78 S. Ct. 258, 
259; 2 L. Ed. 2d 186. The Administrative Procedure Act, 5 USCA 
§ 1007(b) requires a statement of findings and conclusions ‘‘as 
well as the reasons or basis therefor.’’ The Amarillo-Borger and 
Dizie Carriers cases involve orders entered ‘‘for good cause ap- 
pearing’’ which vacated and overruled existing Commission orders 
suspending proposed rates. There were no basic findings and con- 
clusions or reasons therefor to support the order overruling the 








58 


I. C. C. PRACTITIONERS’ JOURNAL 





prior controlling orders except that cryptic phrase ‘‘good cause 
appearing.’’ The court held: ‘‘The Commission may, as any other 
body, have the right to change its mind, but its action must demon- 
strate the ‘reasons or basis therefor.’’’ Amarillo-Borger Express 
v. United States, supra, 1388 F. Supp. 411 at 420. The Adminis- 
trative Procedure Act does not require that detailed findings with 
supporting reasons previously made and adhered to by the Com- 
mission be reiterated after each attack. The statement by the 
Commission that the ‘‘findings of the Commission [are] in accord- 
ance with the evidence and the applicable law’’ is obviously a 
statement that the Commission is standing behind the original 
detailed and articulate findings and conclusions. The law requires 
no more. 


D. Use of Attorney Advisers 


Plaintiffs contend that the Commissioners used attorney ad- 
visers, who were not qualified as APA hearing examiners, to review 
the record of the proceedings conducted by the Hearing Examiner 
(together with the exceptions and replies to the Examiner’s report) 
and make recommendations—which were never served upon the 
parties—to aid the Commissioners in reaching their decisions. This 
was, they urge, especially harmful in this case since the final report 
rejected the recommendations of the Hearing Examiner. The 
Commission, although contending that the issues were not raised 
before the Commission and should not properly be considered by 
this court, United States v. Tucker Truck Lines, 1952, 344 U. 8S. 
33, 36, 73 S. Ct. 67, 97 L. Ed. 54; Monumental Motor Tours v. 
United States, D. Md., 1953, 110 F. Supp. 929, 932, does not deny 
that its practice is to have staff attorney subordinates review the 
record and make recommendations. These attorney reviewers do 
not, however, participate in either the investigating or prosecuting 
functions of the Commission, nor do they take part in the proceed- 
ings before the Hearing Examiner. 

There are three stages of review by the attorney reviewer. 
First, taking the Hearing Examiner’s report, exceptions and re- 
plies, the reviewer prepares a draft of a final report. This report 
is a recommendation by the adviser who is expected to arrive at 
his recommendation through his independent study of the record. 
This report is then turned over to another reviewer who, unfamiliar 
with the case, goes over the draft of the initial staff reviewer. 
This re-reviewer may make changes, but if he disagrees with the 
draft of the initial reviewer then the draft of the initial reviewer 
must go to the Commission along with the comments of the re- 
reviewer. The final step, is by the Review Committee composed 
of three men of the greatest experience on the staff who take a 
‘quick look’’ at the report before it goes to the division or Com- 
mission. The draft and recommendation is then sent to the Com- 
mission. 

The crux of the plaintiff’s argument is that the Administrative 
Procedure Act applies to the ‘‘intermediate review’’ stage to the 





OCTOBER, 1960 59 








same extent that it applies to proceedings before the Hearing 
Examiner. Wong Yang Sung v. McGrath, 1950, 339 U. 8. 33, 
70 S. Ct. 445, 94 L. Ed. 616; Riss & Co. v. Umted States, W. D. 
Mo., 1950, 96 F. Supp. 452, reversed, 1951, 341 U. S. 907, 71 S. Ct. 
607, 95 L. Ed. 1345. Specifically, plaintiffs argue, review of 
evidence in making of recommendations can only be done by Hear- 
ing Examiners qualified under § 11 of the Administrative Proce- 
dure Act, and these recommendations must be served upon the 
parties who must be given an opportunity to file exceptions to 
them. The Commission vigorously defends the use of the attorney 
reviewers as necessary and essential for effective staff assistance 
in the internal decisional process of the Commission. Relying 
mainly on cases decided before the enactment of the Administra- 
tive Procedure Act, the Commission contends that the Adminis- 
trative Procedure Act was not intended to cut off such effective 
staff assistance. 

Plaintiff’s argument that the staff review violates the Adminis- 
trative Procedure Act is based on § 7 relating to the qualifications 
of the individual who acts and § 8(b) relating to the decisions 
rendered. But § 7 provides that an examiner qualified under the 
Act ‘‘shall preside at the taking of evidence.’’ Obviously, the 
purpose was to govern the qualifications of the individual conduct- 
ing the hearing, ruling on the admissibility of evidence, and 
charged with the responsibility of making the record and, where 
done, the initial decision. It would be difficult to read the language 
of § 7 to include staff assistants who review and make recommen- 
dations to aid the Commissioners in their study of the record of pro- 
ceedings conducted by the Examiner. 

The applicable part of § 8 provides that before a ‘‘decision 
upon agency review of the decision of subordinate officers, the 
parties shall be afforded a reasonable opportunity to submit * * * 
(1) proposed findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate officers * * *.’’ 
Further, ‘‘[a]ll decisions (including initial, recommended, or 
tentative decisions) shall become part of the record * * *.’’ The 
contention of the plaintiffs apparently is that any staff recom- 
mendation after review of the record of the Hearing Examiner, 
exceptions and replies, is either a recommended or a tentative 
decision within the meaning of the section. Reference to other 
sections, however, indicates that what was contemplated by a 
‘recommended decision’’ was one made by a Hearing Examiner 
when the agency itself makes the initial decision without having 
presided at the taking of evidence. This would also include an 
initial decision made by a Division under the delegation procedure 
and in which no hearings are held before an Examiner. This 
would also include those in which the Examiner’s proposed order 
may become final under § 8(a). Section 8(a) provides that de- 
cisions or recommended decisions of the Examiner shall become 
final in the absence of appeal to the agency by the parties or re- 
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consideration on motion of the agency itself. Similarly, § 17(5) 
of the Interstate Commerce Act provides that findings or orders 
of an individual Commissioner or board shall, in the absence of 
appeal, become the order of the full Commission. In adjudicatory 
eases a ‘‘tentative decision’’ is substantially equivalent to a 
‘‘recommended decision.’’ More often it is regarded as one issued 
by an agency in rule-making or initial licensing procedure in 
which no recommended or initial decision by the Hearing Exami- 
ner is involved. Or, as the term implies, it may be one in which 
the agency or the hearing officer couches the order in terms which 
will be followed unless the parties show good reason to the contrary. 

The distinction between the function of a Hearing Examiner 
and the Commission (or a division of it) must be kept carefully 
in mind. Much is committed to the Examiner and the aim of the 
APA was to give him a position of judicial independence and 
disinterestedness. His findings and conclusions, or recommended 
action, will have great significance. But the final decision is that 
of the Commission. The Commission is not, as would be the case 
of a court reviewing a trial judge’s non-jury decision or the action 
of an administrative agency under clearly erroneous or substantial 
evidence concepts, bound by the Examiner’s decision. It is, of 
course, a relevant and important part of the administrative record. 
Universal Camera Corp. v. NLRB, 1951, 340 U. S. 474, 492-497, 
71 S. Ct. 456, 95 L. Ed. 456, 469-472. But the final decision must 
be that of the Commission. Consequently it is not a mere matter 
of the Commission’s reviewing the Examiner’s proposed report 
to see whether it is supported by sufficient evidence. That means 
that in the performance of this duty of ultimate responsibility the 
Commission and its members may properly call on staff assistance 
in satisfying the almost insuperable demands on this personal in- 
stitutional accountability. 

Congress is aware of the tremendous volume of business which 
is the ultimate responsibility of the Commission, and hence the 
Commissioners. The APA was intended to reach the vice of infec- 
tion of the adjudicatory body by the partisan views of those having 
investigatory and prosecuting duties. Congress did not mean to 
leave this small group of Commissioners bereft of staff assistance 
in the assimilation of the great flood of formal cases requiring 
decision. The decision is still that of the Commissioners. Each 
bears full legal and personal accountability for that which bears 
his name or concurrence. The system requires a full public report 
of reasons and conclusions. With these safeguards Congress 
deemed the question of the identity and actions of staff assistants 
to be matters beyond question by the parties. 


II. 
Substantiality of the Evidence 


Plaintiffs vigorously attack the granting of both applications 
on the grounds that they are not bottomed and supported by sub- 
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stantial evidence viewing the record as a whole. Universal Camera 
Corp. v. NLRB, 1951, 340 U. 8S. 474, 71 S. Ct. 456, 95 L. Ed. 456. 
Giving color to this argument is the fact that the Commission, while 
adopting the many factual statements of the Hearing Examiner, 
rejected the recommendations of the Examiner and reached a 
directly contrary result. In assaying the substantiality of the 
evidence supporting the Commission’s action, ours is the limited 
task of determining whether the conclusion of the Commission 
‘‘finds support in the record as a whole * * * ‘even though the 
court would justifiably have made a different choice had the matter 
been before it de novo.’ ’’. . . If the Commission has made adequate 
findings which are in turn supported by substantial evidence, 
viewed in the light that the record in its entirety furnishes, a 
reviewing court may not set the order aside even though the court 
may disagree with the ultimate findings of the Commission... . 

It is the duty of the Commission to determine the question 
of public convenience and necessity—a judgment as to the public 
interest—in an application for additional transportation facilities 
under § 207(a).... 

Here the Commission made its findings of public convenience 
and necessity requiring the granting of the two applications based 
largely on its judgment that the existing service was unsatisfactory 
and that the proposed service was feasible and appropriate. The 
Commission’s basic conclusion—which the plaintiffs here vigorously 
contest—is that ‘‘the existing service of Herrin and TSC between 
Houston and New Orleans is not reasonably adequate to meet the 
present and future requirements of the public for expeditious 
motor service * * *.’’ (I. C. C. Report, supra, 77 MCC at 677. 
‘‘THerrin and TSC] have demonstrated * * * that they cannot be 
depended upon to provide the type of service of which they are 
capable, except when faced with an imminent threat of additional 
competition.’’ I. C. C. Report, 77 MCC at 666. These conclusions 
were based largely on complaints of shippers which complaints the 
Commission stated ‘‘characterize the over-all service as undepend- 
able.’’ Such complaints fall into two general categories, (1) delay 
in picking up shipments and delay in making local deliveries and 
(2) excessive and irregular transit times. 

It is inappropriate and unnecessary for us to recite the evi- 
dence of the individual witnesses. Over 100 persons support 
Strickland’s application and 40 shippers or receivers support the 
application of Southern-Plaza. It is sufficient to give a general 
brief description of the testimony. 

Witnesses recited their experience in the years 1954, 1955 and 
1956 with respect to unsatisfactory pickup service by the existing 
carriers. Some of the shippers testified that because of delayed 
pickup service and their need for prompt shipment, they were 
forced to deliver shipments to the carrier’s docks. Others testify- 
ing to the unsatisfactory service they had received commented upon 
the noticeable improvement after the filing of the applications by 
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Strickland and Southern-Plaza. The complaints which the Com- 
mission was entitled to credit were largely that the particular car- 
rier failed to pick up shipments on the same day it was requested 
to do so. In the same vein, some witnesses testified that they 
found it necessary to pick up their incoming shipments at the 
carrier’s dock if they wanted them the same day the shipment 
arrived. 

The objection which the Commission characterized as the 
‘‘most serious complaint against existing service’’ was that relating 
to excessive and irregular transit time. Although the Commission 
considered some of the delay excusable because of week-end shut- 
downs, the Commission stated that from the past experience of 
many of the shippers it was clear that they had been subjected to 
a substantial amount of mediocre and poor service. Herrin and 
TSC countered that they hold out and advertise 2-day service 
as well as overnight service between Houston and New Orleans. 
Further, as shown in the Examiner’s report, in excess of 20% of 
the shipments handled by Herrin during August 1955 (immedi- 
ately prior to the hearings) were accorded 2-day or better service. 
But the carriers hold themselves out to furnish expedited service 
also and too many shipments, the Commission found, were given 
inadequate or slow service. 

Another facet of the ‘‘transit time’’ problem is a complaint 
by some of the supporting shippers, from San Antonio, of delay 
incidental to the interchange of freight at Houston. Specific in- 
stances of such delay are recited in the evidence. 

The evidence adequately supports the Commission’s ultimate 
finding. It is the conventional type of evidence usually submitted 
to the Commission in proceedings of this kind calling for the 
evaluation of many variable factors and the exercise of sound judg- 
ment to reach an equitable and fair decision. The evidence ad- 
duced supports the statements of underlying reasons made by 
the Commission. And the evidence showing a noticeable increase 
in satisfactory service shortly prior to the hearings on these 
applications further supports the basic conclusion of the Commis- 
sion on the need for additional service. If the prospect of addi- 
tional competition brings about such beneficent results, surely the 
Commission in the exercise of its informed judgment could find 
that the additional carriers would give a healthy climate of con- 
trollable competition without being destructive to the position of 
the existing carriers. 

The applicants’ proposed service contemplates service between 
all points which they now serve, on the one hand, and on the other, 
New Orleans and points between Houston and New Orleans. The 
applicants both propose regularly scheduled overnight service 
between Houston and New Orleans. Strickland also proposes a 
number of schedules between Houston and the principal inter- 
mediate points and plans to have terminals at those intermediate 
points. It plans to have service between those small intermediate 
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points provided generally by so-called peddle runs. The Commis- 
sion concluded ‘‘the schedule set up by applicant governing their 
proposed operations between Houston and New Orleans are * * * 
entirely reasonable; and we have no basis to doubt that either 
applicant can, or would, maintain the service proposed if the 
instant applications are granted.’’ 

The Commission concluded that the amount of additional serv- 
ice resulting from the granting of the applications would not en- 
danger the existing services of Herrin and TSC. This was based 
upon its informed judgment that the amount of traffic available, 
based in part on figures submitted by Herrin and TSC, is or will 
be sufficient to support the additional operation of both applicants 
between Houston and New Orleans. 

The Commission granted Strickland the ‘‘northern’’ route and 
Southern-Plaza, the ‘‘southern’’ route. Thus Baton Rouge will 
be served by Strickland alone and Lafayette will be served by 
Southern-Plaza alone. There will be no added competition in the 
local service between New Orleans and Baton Rouge and between 
New Orleans and Lafayette and points intermediate thereto since 
the Commission imposed restrictions to protect such existing local 
services. 


Complaint of Intervenors Central and East Texas 


These two intervenors operate between Beaumont-Orange and 
Houston although East Texas has a somewhat restricted authority. 
They complain that the final order authorizes two new services, 
**(1) between Orange, Beaumont and Houston and (2) between 
Orange, Beaumont and other points on U. 8S. Highway 90 inter- 
mediate to Orange and Houston, on the one hand, and, on the 
other, San Antonio, Fort Worth, Dallas, St. Louis, Chicago, and 
other points now authorized to be served direct by Strickland and 
Southern-Plaza.’’ They further assert that there is no evidence 
that public convenience and necessity requires such services, nor 
are there requisite findings in the report to support those conclu- 
sions. They point to the ‘‘manifest inconsistency within the re- 
port as between involved local services in Louisiana and local serv- 
ices in Texas, and as between proposed off-route services and pro- 
posed through services from Beaumont and Orange to the west 
and north, and vice versa.’’ 

There does not seem to be any serious dispute between the 
intervenors and the applicants concerning what the testimony was 
before the Hearing Examiner with respect to truck service to and 
from Orange and Beaumont. The testimony of the witnesses to 
which we have been referred deals in every case, except one, R. W. 
Smith and Company, with shipments between Orange and Beau- 
mont on the one hand, and points in Louisiana on the other. It 
may be fairly said that there was no showing of inadequate service 
from Orange and Beaumont, on the one hand, and Houston on the 
other. Therefore, the question is resolved into a question of law. 
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That is, must there be adequate evidence of public convenience 
and necessity for additional service between Beaumont-Orange and 
Houston to support the specific service award here challenged? 

Strickland already has authority to carry from Houston to 
Beaumont, but not in the reverse direction. Southern-Plaza had 
no authority to carry between Houston and Beaumont or Orange 
or reverse. Strickland and Southern-Plaza urged that the question 
is merely whether ‘‘tacking’’ should be allowed. The ‘‘tacking’’ 
argument would apply to Strickland’s Houston to Beaumont serv- 
ice. And so far as points west or north of Houston, such as San 
Antonio, Ft. Worth, Dallas, St. Louis, Chicago, which Strickland 
and Southern-Plaza were previously authorized to serve, the new 
authority is properly regarded as ‘‘tacking.’’ The Commission’s 
order is adequate as to evidence and findings to sustain the order 
with respect to such transportation. But it is incorrect to attempt 
to justify new service between Beaumont-Orange and Houston on 
the principle of ‘‘tacking.’’ Whether a grant of authority between 
Houston and New Orleans should include authority for local serv- 
ice between Beaumont-Orange and Houston or shipments destined 
for or originating from such points is obviously a question on which 
evidence on the need for that particular service must be adduced. 

This means that service between Beaumont-Orange and Hous- 
ton (and intermediate points) was required to be supported by 
evidence of public convenience and necessity. This extends to 
shipments originating in Houston or beyond destined to move 
through Houston to Beaumont-Orange or any points intermediary 
to Houston and Beaumont-Orange as well as any return shipments 
going in the reverse direction. 

Intervenors, Central and East Texas, rely on Hudson Transit 
Lines v. United States, S. D. N. Y., 1948, 82 F. Supp. 153, affirmed 
338 U. S. 802, 70 S. Ct. 59, 94 L. Ed. 485, and Tucker Truck Lines 
v. United States, E. D. Mo., 1953, 115 F. Supp. 647. Both of these 
eases involved the setting aside of a certificate of public convenience 
and necessity which authorized service between intermediate points 
within the scope of broader rights because of the failure to show 
the necessity for that particular localized service. So much of the 
certificate authorizing the service between a particular intermediate 
point was not supported by substantial evidence of necessity for 
the service was set aside. 

In view of the persuasiveness of these two cases, and the ob- 
vious inapplicability of the ‘‘tacking’’ cases cited by applicants, 
so much of the certificate granting authority for new service be- 
tween Beaumont-Orange and Houston must be set aside. This will 
not affect the existing authority of Strickland to operate from 
Houston to Beaumont, but not in the reverse direction. .. . 

Accordingly, the order is affirmed in part and set aside in 
part. Insofar as the order is set aside, the matter is remanded 
to the Commission for further consistent proceedings. 
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Lease of equipment with drivers—jurisdiction to institute investigation as to whether 


operations are private or for hire—in absence of showing to contrary presump- 
tion is that transportation is for compensation—shipper having exclusive control 
of shipment—owner-operators employees of shipp not supported by 
substantial evidence. 





Henry E. Drum, et al. v. United Siates, et al. No. 8708. 


On August 15, 1960, a three-judge court for the Western District 


of Oklahoma set aside the order of the Commission in the so-called 
Oklahoma Furniture Manufacturing Co. case. 


Quoting from the opinion of the Court: 


The Commission . . . began an investigation under said Section 
204(¢c) of the Act to determine whether the individual plaintiffs 

. Were engaged in transportation of property in interstate or 
foreign commerce for compensation as common or contract carriers 
by motor vehicle, in violation of Part II of the Interstate Com- 
merce Act, and whether the plaintiff Oklahoma Furniture Manu- 
facturing Co. had participated in any such violation. In its re- 
port the Commission found that the individual plaintiffs had been 
and were engaged in transportation of property in interstate com- 
merce for compensation as contract carriers by motor vehicle with- 
out appropriate authority in violation of Section 209(a)(1) of 
the Interstate Commerce Act . . . and entered an order requiring 
said plaintiffs to cease and desist from all operations found in the 
report to be unlawful... . 

Oklahoma Furniture Manufacturing Co. (hereinafter referred 
to as the Company) is engaged in the manufacture of furniture 
at Guthrie, Oklahoma, which it sells to retail furniture dealers 
throughout the United States. The Company owns six tractors 
and seventeen trailers, and in addition to this equipment leases a 
tractor from each of the individual plaintiffs (hereinafter referred 
to as owner-operators) under separate lease agreements. All this 
equipment is used in the interstate transportation of the Com- 
pany’s furniture to retail dealers and in the back-haul of raw 
materials to the Company. Prior to 1952 the Company carried 
on all its transportation of goods in company-owned equipment 
operated by employees of the Company, but upon discovering that 
the drivers were defrauding it by improper use of credit cards, 
the Company changed to a system of operation whereby each driver 
owned and maintained his own tractor, which was leased to the 
Company with the driver being paid on a mileage basis. To effec- 
tuate this method of operation, the Company entered into a lease 
agreement with each driver... 

The leases provide in substance as follows: (1) the Company 
shall pay the owner-operator 10c a mile for hauling single-axle 
trailers and 1le a mile for hauling tandem-axle trailers, plus an 
additional 3c a mile for back-haul of the Company’s raw materials, 
(2) payments under the agreement shall be made weekly, (3) motor 
vehicles covered by the agreement shall be operated by an employee 
of the Company who shall be properly qualified and physically fit 
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in accordance with state and federal regulations, (4) the owner- 
operator shall pay all operating costs arising from operation of 
said equipment (gasoline, oil, grease and parts) and shall pay cost 
of license plates, (5) the Company shall keep and maintain said 
equipment in first-class operating condition and in compliance with 
all safety rules and regulations of state and federal regulatory 
bodies, (6) if owner-operator fails to pay operating cost of equip- 
ment, the Company may cancel the agreement or at its option pay 
the necessary operating costs and charge same to owner-operator’s 
account with the Company, (7) the Company shall have sole con- 
trol, right of direction, and use of the leased equipment, all prop- 
erty transported by the leased vehicles shall belong to the Com- 
pany and the Company will not sublease the equipment to any 
other person, firm or corporation, (8) the Company shall not be 
liable for wear, tear and depreciation nor for any damage caused 
to the leased equipment by accident, theft, fire or any other hazard 
or casualty, (9) the owner-operator shall not be responsible for 
loss to company equipment, property and cargo, (10) the Com- 
pany will have the name of the owner-operator endorsed as an 
additional assured upon its policies of property damage and public 
liability insurance covering the operation of motor vehicles, (11) 
either party may cancel the lease upon giving 30 days’ written 
notice to the other party, (12) the agreement shall remain in full 
force and effect for one year from date of execution and shall be 
automatically renewed for further periods of one year unless can- 
celled in accordance with provisions of the agreement, or termi- 
nated by operation of law. 

The Company also entered into a union contract as employer 
of its drivers. The contract covers both drivers of company-owned 
vehicles and the owner-operators who usually drive their own 
tractors and who are also treated by the Company as employees. 
Although all the drivers do not belong to the union, the terms of 
the contract apply equally to non-union employees. This contract 
provides, in pertinent part, as follows: (1) the Company may dis- 
charge any employee for cause, (2) the owner-operators shall be 
paid at the rate of 4.5 cents a mile for driving, 0.25 cents a mile 
for living expenses, and 0.25 cents a mile for labor in the main- 
tenance of the truck, or a total of 5 cents a mile, and shall be paid 
6 cents a mile for backhauls of raw materials, (3) drivers of 
company-owned tractors shall receive a basic salary of $50.00 a 
week plus 2 cents a mile for driving, (4) owner-operators having 
driven 75,000 miles during a year in which the contract is in effect 
shall be entitled to vacation pay computed upon the rate of pay 
for driving and the average weekly mileage in the preceding year, 
(5) owner-operators shall maintain their trucks in good running 
condition at all times, (6) owner-operators shall pay their own 
living expenses while on the road, (7) the provision of the union 
contract which guarantees employees 6 hours work or pay if they 
report for work at their usual or regular time shall not apply to 
owner-operators. 
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The record made before the Commission shows that the opera- 
tions of the Company and the owner-operators are in substance 
carried on in accordance with the provisions of the lease agreements 
and the union contract, with one exception. The lease agreements 
provide that the Company shall maintain the tractors of the owner- 
operators and the union contract provides that the owner-operators 
shall maintain them. The testimony in the record supports the 
Commission’s finding that the owner-operators in fact maintain 
their vehicles. 

The record also reveals the following: The owner-operators are 
not authorized by the Interstate Commerce Commission to engage 
in the transportation of property either as contract carriers or 
common carriers by motor vehicle in interstate commerce. The 
Company uses the 6 tractors which it owns chiefly for short hauls 
and these are usually driven by the salaried company drivers. 
The tractors leased by the Company are utilized chiefly for long 
hauls and are usually operated by the owner-operators, each driv- 
ing his own tractor. It is the practice of the Company to assign 
the same driver to the same equipment, regardless of whether it is 
company-owned or leased. However, when necessity or convenience 
make it more feasible to do so, drivers who usually drive company- 
owned tractors are assigned to leased tractors and owner-operators 
to company-owned tractors. All trailers used in the Company’s 
operations are owned by it. A supervisor employed by the Com- 
pany oversees all drivers, assigns trips and checks to see that all 
equipment is properly maintained and repaired. Detailed routing 
instructions are issued to all drivers and compliance therewith is 
insured by manner of loading, e.g., last goods to come off are loaded 
first and the first to come off are loaded last. Prior to departure 
drivers are handed a truck bill manifest which differs from a bill 
of lading in that the drivers are not required to sign a receipt for 
the freight they transport. Each owner-operator receives two 
weekly paychecks, one for rental of his tractor and the other for 
his service as a driver. The Company deducts from the paychecks 
of the owner-operators social security and withholding taxes, pays 
the employer’s share of social security and provides workmen’s 
compensation benefits for them. The Company maintains on file 
drivers’ logs, physicians’ certificates and vehicle inspection reports. 
Both company-owned tractors and leased tractors are garaged at 
the homes of their respective drivers. The Company has the right 
to hire and fire drivers independently of the lease agreement. 

The primary issue presented is whether the interstate trans- 
portation operations herein involved constitute private carriage 
conducted by the Company, or contract carriage on the part of the 
owner-operators. As the court in Lamb v. Interstate Commerce 
Commission, 10 Cir., 259 F. 2d 358, put it, ‘‘Simply stated it is 
who was transporting the goods in question,’’ that is, whose opera- 
tions in interstate transportation were these, those of the Company 
or those of the owner-operators? .. . 
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Plaintiffs allege that the Commission was without jurisdiction 
to initiate its investigation into the operations of plaintiffs for the 
reason that it proceeded under 49 U. S. C. Section 304(¢c) which 
only authorizes it to investigate motor carriers and brokers and 
that since the term ‘‘motor carrier’’ includes only common carriers 
and contract carriers, the Commission had no authority to inves- 
tigate the operations of the Company because it is a shipper and a 
private carrier. In view of the fact that 49 U. S. C. Section 303(c), 
49 U. S. C. Section 306(a)(1) and 49 U. S. C. Section 309(a) (1) 
prohibit any person from engaging in operations as a common 
carrier or contract carrier without an appropriate certificate or 
permit issued by the Commission and that 49 U. S. C. Section 
304(¢c) authorizes the Commission to investigate whether any motor 
carrier has failed to comply with any provision of Part II of the 
Act, and after notice and hearing, to issue any appropriate order 
to compel compliance, it necessarily follows that the Commission 
has the right, power and duty to inquire into operations such as 
those involved here to ascertain whether persons are in fact carry- 
ing on common carrier or contract carrier operations in violation 
of the Act. It is therefore evident that the Commission had juris- 
diction as regards the owner-operator plaintiffs and 49 U. S. C. 
Section 42 granted the Commission authority to join the Company. 

In reaching its decision on the primary issue herein involved, 
the Commission utilized two tests: (1) Did anyone other than the 
Company have any right to control, direct and dominate the trans- 
portation involved, and (2) Were the owner-operators in substance 
engaged in the business of interstate or foreign transportation of 
property on the public highways for hire. Both tests have been 
approved by the courts. ... 

In addition to these tests the Commission also relied upon a 
rebuttable presumption (which defendants state is essentially an 
inference) set forth by the Commission in H. B. Church Truck 
Service Co., Common Carrier Application, 27 M. C. C. 191, as 
follows: 


. . in eases in which the question of the status created by a 
lease of equipment with drivers by a carrier to a shipper is 
presented, in the absence of a showing to the contrary, the 
presumption arises that the transportation is performed by the 
earrier for compensation, in other words is for-hire transpor- 
tation and as such is subject to regulation. 


This ‘‘presumption’’ has been indirectly recognized by the courts. 
See Motor Haulage Co. v. United States, supra, and Interstate 
Commerce Commission v. Gannoe, supra. It will be noted, how- 
ever, that in the above cited Church decision the Commission stated 
that the presumption arises only ‘‘in the absence of a showing to 
the contrary,’’ and that ‘‘This presumption will, of course, yield 
to a showing that the shipper has the exclusive right and privilege 
of controlling the transportation service, . . .”” The Commission 
in that decision further stated : 
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The question as to who has the right to control and direct 
must be answered in the light of all the facts and circumstances 
surrounding the transaction between the carrier and shipper, 
and of the actual practices in the conduct of the operation 
thereunder. No element of such facts and circumstances is by 
itself controlling. 


The Commission in the instant proceeding in effect made the 
presumption irrebuttable and repudiated its decision in the Church 
case by the following declaration : 


There is present, whenever the owner-operator drives his own 
equipment, the right and power of the lessor to defeat any 
supposed right to control that the shipper-lessee may believe 
exists. 


This is true unless, of course, the Commission formulated a new 
rule, thinking as this court is inclined to think, that this situation 
does not technically justify application of the presumption because 
it is not one involving ‘‘a lease of equipment with drivers by a 
carrier to a shipper,’’ but a lease of equipment alone with the 
drivers to be supplied by the Company. In any event, the court 
does not agree with the reasoning of the Commission that the 
quoted conclusion necessarily foilows. 

The record before the Commission discloses that there was 
more than sufficient evidence to rebut any presumption or infer- 
ence of transportation for-hire. The Company had the right to, 
and actually did control, direct and dominate the transportation 
of its products and the equipment and personnel concerned there- 
with. The owner-operators were not in substance engaged in the 
business of transportation for-hire, but were merely employees of 
the Company and were so considered by both the Company and 
themselves. 

As is urged by defendants, substance, not form, should be the 
governing factor in determining whether these operations consti- 
tuted transportation for-hire on the part of the owner-operators. 
United States v. La Tuff Transfer Service, supra; Georgia Truck 
System, Inc. v. Interstate Commerce Commission, supra. In the 
instant case both the form and the substance of the arrangements 
as revealed by the lease agreements, union contract and actual 
operations, clearly point to the fact that what is involved here is 
private carriage on the part of the Company, rather than trans- 
portation for-hire by the owner-operators. The Company domi- 
nates and controls the transportation in question just as it did 
prior to the inauguration of the leasing arrangements. The change 
in form alone did not change the substance of the Company’s opera- 
tions. The same degree of control is exercised by the Company 
over the operations of the owner-operators as is exercised over those 
of drivers of company-owned vehicles. 

Defendants contend that there are three aspects of this trans- 
portation which the owner-operators retained a right to control. 
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First, it is alleged that since the owner-operators are responsible 
for the maintenance of their own vehicles, they have the right to 
decide where and what kind of repairs are to be made. The testi- 
mony before the Commission shows that Company personnel oversee 
maintenance and repairs of all equipment used by the Company; 
that the owner-operators have to meet the requirements of the 
Company as to state of repair and that their equipment is checked 
by Company personnel periodically to ascertain whether it meets 
certain requirements and whether specified repairs have been made. 
There is, therefore, no real control over maintenance exercised by 
the owner-operators. Second, defendants point out that the owner- 
operators garage their tractors at their homes and that they could 
use them for their own purposes and could even haul for others. 
Since drivers of company-owned vehicles also garage the vehicles 
they drive at their homes, no element of control appears by virtue 
of the fact that the owner-operators have that right. And, it 
appearing that the owner-operators are on call at all times to haul 
Company goods, it is far-fetched to speculate that they might pos- 
sibly breach their lease agreements in order to haul for someone 
else. There is no evidence of any of them ever having done so. 
Third, defendants contend that the owner-operators retain consider- 
able right to control their vehicles while driving them for the 
Company and that there is a possibility of a conflict of interest, 
say in a situation where an owner-operator might have to choose 
between stopping immediately to make repairs, thereby arriving 
late with a shipment, or continuing at the risk of incurring more 
expensive repairs. All drivers have some independent decisions 
to make, and as to possible areas of conflict, these are conjectural 
only and not of such stature as to constitute an element of control 
on the part of the owner-operators. 

As was pointed out in the dissent to the Commission report, 
and the statement is equally applicable here, the cases most heavily 
relied on by the Commission to support its order involve a person 
or firm owning equipment, employing drivers and making both 
available to the lessee, or in some cases, to several lessees. The 
facts here are materially different. In addition, in each of the 
eases relied on by defendants, there was some element of control 
long considered important by the courts and the Commission which 
was retained by the lessor; or there were some duties which ordi- 
narily fall on the carrier, private or otherwise, which were assumed 
by the lessor or no one. 

Upon consideration of the record, the court concludes that the 
findings of the Commission are not supported by substantial evi- 
dence. For that reason the cease and desist order entered against 
the owner-operators must be set aside. Judgment will be entered 
accordingly. 





Rail Transportation 


By Joun F. Doneuan, Editor 


Erie-Lackawanna Merger Approved by Commission 


The Interstate Commerce Commission, on September 15th, author- 
ized merger of the Delaware, Lackawanna & Western Railroad Company 
into the Erie Railroad Company, effective October 15, 1960. 

The new company, to be known as the Erie-Lackawanna Railroad 
Company, will have headquarters in Cleveland and operate some 3,000 
miles of line in New York, New Jersey, Pennsylvania, Ohio, Indiana, 
and Illinois. 

In finding that the transaction ‘‘will be consistent with the public 
interest,’’ the Commission prescribed certain conditions relating to inter- 
change of traffic and relationships with other railroads and certain con- 
ditions concerning employees who may be affected by the merger. 

The two railroads applied July 6, 1959, for approval of their plan 
for merger in Finance Docket 20707. It was estimated that at the end 
of the first five years after merger savings would amount to over $13 
million annually. 

The merger was opposed by various railroads, labor organizations 
and a group of holders of Lackawanna stock. A number of shippers 
and communities and a majority of the stockholders of both railroads 
supported the unification. 

Holders of Erie common stock are to receive 114 shares of Erie- 
Lackawanna common stock for each share of Erie. Holders of Lacka- 
wanna common stock are to receive Erie-Lackawanna common stock on 
a share for share basis. Holders of Erie preferred stock, series A and B, 
are to receive new certificates in the unified company on a share for 
share basis. 

Regarding interchange and operating arrangements requested by 
railroads which may be affected by the merger, the Commission stated, 
‘it is not practicable, nor would it be in the public interest, to impose 
conditions caleulated to freeze the flow of traffic into a pre-existing 
pattern or to protect competing and connecting carriers against all 
possible adverse effects which might follow from the unification and 
resulting improvements in service by the surviving corporation. Such 
action would prevent, to a substantial extent, the effectuation of service 
improvements to which the shipping public is entitled, and would unduly 
restrict the unified company in its solicitation and routing of traffic and 
the development of a strong competitive system.”’ 

The Commission did, however, reserve jurisdiction in this area by 
specifying conditions ‘‘designed to maintain and keep open all routes 
and channels of trade via existing junctions and gateways, to preserve 
neutrality of handling traffic without discrimination, to protect traffic 
and operating relationships, to preserve the routing rights of shippers, 
and to keep open to all parties the right to return to this Commission 
for such modification or supplementation of the conditions as develop- 
ments may show to be required in the public interest.’’ 


_ a 
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The Commission also prescribed conditions for protection of em- 
ployees who may be adversely affected within four years following 
merger. An asserted position by labor interests that the Interstate 
Commerce Act requires I. C. C. to maintain railway employees in their 
jobs was found by the Commission to be ‘‘incorrect and untenable.’’ 

Conditions calculated to preserve unneeded jobs, the Commission 
stated, ‘‘would unduly restrict the applicants in the establishment of 
most economical operations, would be wasteful, and would be in conflict 
with the objectives of the National Transportation Policy.’’ 

Motor carrier operating rights of the Lackawanna in New Jersey, 
New York, and Pennsylvania are included in approval of the merger. 
In addition, the Commission authorized construction of main and branch 
line connecting trackage and abandonment of about 73 miles of trackage 
to eliminate duplicative facilities. 


Ex Parte 223—lIncreased Freight Rates, 1960 


On September 7 a petition was filed on behalf of railroads joining 
in the application to the I. C. C. for authority to increase freight rates 
and charges as described earlier, pursuant to Special Permission Order 
No. 88884 issued by the Commission. The proposed rates as increased 
are scheduled to become effective October 24, 1960, subject. to possible 
investigation and suspension. An order of division 2 dated September 7, 
provides that parties desiring to submit statements in support of the 
increases may file the same on or before September 21, statements in 
opposition to the proposed tariffs to be filed on or before October 10, 
with replies to either of such statements filed on or before October 17, 
1960. The order provides that oral argument will be held before the 
Commission beginning at 10:00 A. M., October 18, as well as stating 
that protests against the proposed tariffs may also be filed as provided 
by Rule 1.42 of the Commission’s General Rules of Practice. 


Eastern Railroads Passenger Fare Increase 


Fifteen eastern railroads increased their interstate passenger fares 
by 2.29 to 5 per cent on September Ist as a result of the Commission’s 
decision not to suspend the tariff proposed. The increase varies with 
the length of the trip, but it is not expected to amount to more than 
$1.00 on a one-way coach ticket and $2.00 on a one-way first-class ticket 
before taxes. Maximum increases on round-trips will be $1.70 on coach 
fares and $3.80 for first-class. 

Railroads posting the increase, according to the I. C. C., are the 
Baltimore & Ohio; Boston & Albany; Chesapeake & Ohio; Delaware, 
Lackawanna & Western; Erie; Grand Trunk Western; Monon; New 
York Central; New York, Chicago & St. Louis; Norfolk & Western; 
Pennsylvania; Pennsylvania-Reading Seashore Lines; Pittsburgh & 
Lake Erie; Reading, and Wabash. 


A. C. L.—Seaboard Proposed Merger 


In a petition filed August 23 with the I. C. C., the Southern Railway 
Company and affiliated lines sought the right to intervene in opposition 
to the proposed merger of the Atlantic Coast Line and Seaboard Air 
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Line Railroads, and stated that grounds for its opposition were that the 
merger would create ‘‘an unprecedented concentration of railroad 
economic power in the South.’’ The Southern asked that the Commis- 
sion order the two railroads to specify exactly what abandonments, 
consolidations, and changes in routing and service they proposed and 
to make available to Southern the data supporting the economies they 
claim the merger will permit. 

Southern also asked that the Commission require Coast Line to sell 
its 33 percent stock interest in the Louisville & Nashville Railroad to 
Southern, claiming that Southern’s hands would be tied in competing 
with such an extensive system serving much of the same territory as it 
serves. The result of such a reduction in competition, Southern said, 
would be adverse not only to its own interest but to that of the public 
as well. 

In addition to transfer of L&N control, Southern also asked the 
Commission to require, if it should approve the merger, transfer to it 
by the merging railroads of a line from Savannah, Georgia, to Jackson- 
ville, Florida, and another line from Jacksonville to Tampa so as to 
give Southern an equitable competitive position and prevent stifling of 
rail competition in Florida. 





Motor Transportation 


By Ricuarp R. Siemon, Editor 


J-T Case Reversed 


A statutory three-judge district court, in an opinion filed August 9, 
1960, found unlawful and void the Commission order denying contract 
carrier authority to J-T Transport Company, Inc., and remanded the 
case to the Commission for further proceedings. J-7’ Transport Com- 
pany, Inc. v. United States, No. 12497, D. C. W. D. Mo. 

In deciding what it concedes is a case of ‘‘first impression’’ in 
construing the amended provisions of the act relating to contract car- 
riage, the court briefly reviewed the history of the problems arising out 
of the pre-1957 definition of contract carriage and the resulting amend- 
ment. Specifically it pointed out the failure of the Congress to include 
a Commission-proposed requirement of a showing ‘‘that existing common 
carriers are unwilling or unable to provide the type of service for which 
a need has been shown.’’ The effect of the Commission’s finding in the 
instant case (that the burden is on a contract carrier applicant to estab- 
lish that ‘‘there is a need for the services proposed which existing car- 
riers cannot or will not meet’’) is ‘‘to apply the very standard first 
proposed in the amendments and subsequently withdrawn.’’ 


Consideration of the effect on the service of protesting carriers 
does not contemplate consideration of the mere existence or avail- 
ability of a protesting carrier, but rather what effect, if any, grant- 
ing a permit would have on the existing services of that carrier. 


Going a step further, the court pointed out that section 209(b) 
establishes five criteria to be ‘‘considered’’ and concluded 


.. . that even though the Commission may find that issuance of a 
permit will in fact adversely affect a protesting carrier, that in and 
of itself does not necessarily justify a denial of the permit. The 
statute does not say, ‘‘The permit shall be issued, unless an exist- 
ing carrier will be adversely affected.’’ It does set out clearly and 
concisely the standards by which the Commission must be guided, 
and there is no longer a need to resort to special tests beyond the 
language of the statute, which may have been necessary in making 
determinations prior to the amendments. The five criteria in 
Section 209(b) are broad and inclusive, and when given proper 
application, in light of the evidence, the Commission should, without 
the injection of other factors, be able to make a proper disposition 
of the application. 


The court reviewed a number of contract carrier applications de- 
cided by the Commission subsequent to the J-T determination, and con- 
eluded that they ‘‘demonstrate rather forcibly that the Commission 
applied the ‘willing and able’ test herein, and that it continues to pursue 


? 


this course.’’ In a sweeping condemnation of such reasoning, the court 
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stated ‘‘decisions turning solely on the ‘adequacy-willingness and 
ability’ test cannot be justified and are clearly erroneous.”’ 


Oklahoma Furniture Case Reversed 


In an opinion filed August 15, 1960, the United States District Court 
for the Western District of Oklahoma reversed the Commission’s findings 
in Oklahoma Furn. Mfg. Co.—Investigation of Operations, 79 M. C. C. 
403, that the owner-operators of the named shipper were engaged in 
unlawful for-hire carriage. The opinion is designated Drum v. United 
States, Civil Action No. 8708. 

In reaching its decision on the primary question whether the opera- 
tions constituted private carriage by the company or contract carriage 
by the owner-operators, the court noted that, in addition to applying 
the court-approved test of the ‘‘right to control,’’ the Commission re- 
sorted to the rebuttable presumption set forth in the Church case: 


. . . in eases in which the question of the status created by a lease of 
equipment with drivers by a carrier to a shipper is presented, in 
the absence of a showing to the contrary, the presumption arises 
that the transportation is performed by the carrier for compen- 
sation, in other words is for-hire transportation and as such is 
subject to regulation. 


However, in applying the presumption the Commission made it 
irrebuttable and, according to the court, ‘‘repudiated its decision in the 
Church case’’ by declaring: 


There is present, whenever the owner-operator drives his own equip- 
ment the right and power of the lessor to defeat any supposed right 
to control that the shipper-lessee may believe exists. 


In the court’s opinion, the record disclosed ‘‘there was more than 
sufficient evidence to rebut any presumption or inference of transporta- 
tion for-hire.’’ 


Certificate of Exemption Under Section 204(a) (4a) 


In MC-119245 EX., Paulette Exemption Application, decided Sep- 
tember 1, 1960, Division 1 denied the application for a certificate of 
exemption for contract carrier operations in a field served by authorized 
common carriers. Citing Slocum Exemption Application, 33 M. C. C. 
363, the division found that uniform regulation by the Commission of 
motor carriers engaged in interstate commerce could be impaired by a 
grant of the exemption. 


“Number of Motor Vehicles’’ Under Section 212 (b) 


Division 4, acting as an appellate division, reversed the findings of 
the Transfer Board that the transfer in question was one requiring 
approval under provisions of section 5 of the Act. The division’s report 
in MC-FC-62543, Hagerstown Motor Express Co., Inc., Transferee, and 
James R. Hahn, Transferor, is dated September 6, 1960. 
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In computing ‘‘the aggregate number of motor vehicles owned, 
leased, controlled, or operated by . . . [the parties] . . . for purposes of 
transportation subject to part II,’’ the Transfer Board included certain 
vehicles of an intrastate affiliate of the transferor, used exclusively in 
intrastate operations on the theory that they are available to the trans- 
feror for interstate operations. The division, however, was unable to 
agree that ‘‘availability’’ of vehicles in the possession of an affiliate is 
sufficient standing alone to warrant their inclusion for purposes of such 
computation. They noted that in time of need any interstate carrier 
could supplement its fleet through purchase or lease, but concluded that 
such potential availability does not justify their inclusion in the com- 
putation under section 5(10). 


Private Transportation of Explosives 


The United States District Court for the District of Oregon dis- 
missed criminal charges filed against Pacific Powder Company in con- 
nection with the Roseburg, Oregon, explosion, holding that the Congress 
had not given the Commission power to regulate the ‘‘safety of opera- 
tions’’ of private carriers. 

Despite a contention by the government attorney that it seems 
‘*ineredible’’ Congress would regulate common and contract carriers 
and let private carriers go unregulated, Judge Solomon in his oral deci- 
sion held that the language of the law is ‘‘plain on its face,’’ that some- 
body must have slipped up. 


Notes 


Although the Schaffer decision requires consideration of the in- 
herent advantages of motor transportation when only rail transportation 
is available, the mere existence of such advantage is not in and of 
itself a sufficient basis for a grant of the authority (MC-103378, Sub 
143, Petroleum Carrier Corporation Extension—Clay Slurry, 8-1-60) 
. .. the mere possibility that a need for the proposed service may ma- 
terialize in the future is too remote and speculative to justify a grant 
(Same case) .. . broker applicant’s position as president and majority 
shareholder of a motor carrier operating in part of the area under 
consideration negatives the exercise of independence of action and deci- 
sion necessary in a licensed broker (MC-12694, Albright Broker Appli- 
cation, 8-1-60) . . . when alternate route applicant is presently conducting 
operations in part over an alternate route and evidence is directed to 
service over the combined service and alternate route, it must also be 
shown that present service could have been performed with equal effec- 
tiveness competitively over the all-service route (MC-45657, Sub 22, 
Pic-Walsh Freight Co. Extension—Alternate Route—Memphis, Tenn., 
Cincinnati, Ohio, 8-1-60) ... 
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0. REGULATION * 
O01. State Regulation 


01.1 Corporate Powers 
01.10 Generally 


01.10 Even if applicant was not in compliance with applicable Ill. 
statute during early stages of instant proceeding, any possible defect in 
its corporate status appears to have been corrected. Notwithstanding fact 
that protestants argue that Commission is bound by applicant’s alleged 
corporate imperfection at time application was filed, Commission recognizes 
each State’s jurisdiction over its own corporate person and knows of no 
proceeding before State of Ill. in which applicant’s corporate status is in 
question. MC-118467, Oglesby Transport, Inc. Cont. Car. App., 7-18-60, 
Div. 1. 


01.2 Franchises 
01.2 Franchises 


01.2 It is not clear, considering vendor’s commodity description, as 
to category into which some of traffic fell and question of lawfulness of 
some of transportation rendered is for determination by particular State 
Commission that issued his intrastate authority. 70 M. C. C. 107 (1956). 
MC-F-6909, Transport Motor Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. 

.., 6-30-60, Div. 4. 


02. Federal Regulation 


02.0 Interpretation of Act 
02.02 Legislative Directions 


02.02 It is not clear from language employed in sec. 203(b)(1) that 
only transportation contemplated by Congress was travel to and from classes 
at school building. Word “school” is defined in Webster’s New Collegiate 
Dictionary as ‘‘any place or means of learning’ as well as an institution 
primarily devoted to educational development of children. Commissioners 
interpret ‘‘to and from school,’’ as used in exception, as embracing inter- 
state transportation to or from any place where such transportation is 
directly connected with and contributes to educational development of school 
children. Educational development in this context encompasses broader 
area than mere classroom instruction in school building. MC-119262, Ernest 
Keller, Jr., Com. Car. App., .... M. C. C. ...., 7-29-60, Div. 1. 


02.1 National Transportation Policy 


02.10 Generally 


02.10 Defendants’ overall financial condition is unsound, and destruc- 
tive ratecutting continues. In general, multitudinous L.T.L. and any- 
quantity commodity rates, with many heretofore-indicated differences, to- 
gether with tendency of such rates to spread under pressure of shipper 
competition for markets, reflect and foster destructive competitive practices 
which jeopardize an otherwise just and reasonable rate structure. A just 
and reasonable rate structure is indispensable in promoting adequate and 
efficient service and in fostering sound economic conditions in transportation, 
among principal objectives of National Transportation Policy. No. $2412, 
Middle Atlantic Conference v. A. A. A. Trucking Corp., .... I. C. C. ...., 
6-27-60, Div. 2. 

* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 
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02.2 Interstate & Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 Complainant has now submitted in evidence copies of sales con- 
tracts and letter from receiver of this gasoline at Port Arthur, which estab- 
lish that shipments were moved beyond Port Arthur in export or coastwise 
service. No objection to this evidence is made by defendants. Commission’s 
jurisdiction has been established, and complaint will be considered on its 
merits. No. 32587, A. G. Bartlett v. Mo. Pac. R. Co., .... I. C. C. 
7-13-60, Div. 3. 

02.23 Traffic in question moves entirely by motor vehicle from points 
in N. J. to points in N. Y., and it is known and intended, at time movements 
start in N. J., that shipments will be subject of a continuous movement to 
specific consignees at points in N. Y. Such movements involve combining 
of private carriage with that of carriage for-hire in a through movement in 
interstate commerce, and it follows that transportation performed by appli- 
cant wholly within N. Y. constitutes that particular form of interstate com- 
merce contemplated by sec. 203(a)(10) of Act. 48 M. C. C. 171. MOC- 
116686, Sub 1, Brown Bros. Delivery Service, Inc. Ext.—New Furniture 
from N. J., 7-21-60, Div. 1. 


02.25 International Movement 


02.25 According to protestants, evidence submitted in these proceed- 
ings should concern only that part of movement and rates within United 
States, as that is extent of Commission’s jurisdiction. Respondents’ evidence 
covers entire movement from Canada to United States. Thus, protestants 
move that all respondents’ evidence be stricken as it concerns matters out- 
side of Commission’s jurisdiction. A like motion on same ground was made 
at earlier stage in proceedings, and was overruled by order of December 
30, 1958. Instant motion is Jikewise overruled. I & S M-11392, Asbestos 
Fiber—Black Lake, Quebec to Middle Atlantic Ter.. .... I. C. C. ...., 
7-5-60, Div. 3. 


04. Exempt Operations 
04.0 Agricultural 


04.00 Scope 


04.00 Section 7(a) of Transportation Act of 1958 removed certain 
commodities, which were previously exempt from economic regulation under 
sec. 203(b)(6) of Act, from such exempt status. Frozen fish, frozen eggs, 
fresh fruits and berries, and fresh vegetables were not affected by amend- 
ment and continue to remain exempt from economic regulation provided 
they are not transported at same time and in same vehicle as nonexempt 
commodities. In latter event it is necessary that appropriate operating 
authority be obtained. Compare 186 F. 2d 400. MOC-118170, L. J. Mantych, 
Com. Car. “Grandfather” App., 6-20-60, Div. 1. 


04.03 Nonexempt Articles 


04.03 Transportation of fish and fresh fruits and vegetables is exempt 
from economic regulation, however applicant has transported these com- 
modities in same vehicle with commodities whose transportation now re- 
quires authority. In order to continue to transport them in this manner 
specific authority is now required. Such authority may be granted pursuant 
to applications filed under ‘‘grandfather” provision of sec. 7(c). MC-114290, 
Sub 2, Exley Exp. Inc., Com. Car. “Grandfather” App., 6-30-60, Div. 1. 


04.1 Incident to Air Transport 
04.10 Generally 


04.10 In 61 M. C. C. 587, it was found that motor transportation of 
property to come within statutory exemption of sec. 203(b)(7a) of Act 
must be confined to transportation, in bona fide collection, delivery, or trans- 
fer service of shipments which have been received from, or will be delivered 
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to, an air carrier as part of a continuous movement under a through air 
bill of lading covering, in addition to linehaul movement by air, collection, 
delivery, or transfer service performed by motor carrier. Kenny case, 
61 M. C. C. 587, clearly distinguishes between motor transportation on behalf 
of an air carrier within air carrier’s terminal area, on one hand, and on 
other, transportation which, although essentially part of a through air- 
motor service extends beyond air carrier’s terminal area and must be con- 
sidered to be a linehaul motor service of independent motor carrier, 61 
M. C. C. at 595-6. See also 47 M. C. C. 241. It is former transportation 
which is within exemption of sec. 203(b) (7a), while latter is not. 


Fact that applicants are an air carrier as well as a motor carrier and 
issue what they term an air bill of lading, whether transportation of par- 
ticular shipment is by air or motor vehicle, is not controlling and should 
not be allowed to obscure fact that their service, when they are functioning 
as a motor rather than as an air carrier, is that of an independent motor 
carrier. 


On other hand, when applicants provide air service between Galion and 
Cleveland and their motor movement is restricted to movements between 
Galion and shipper’s or consignee’s Place of business, and when adverse 
weather conditions prohibit air service between Galion and Cleveland, motor 
transportation which they provide is within exemption of sec. +. “ee 
MC-1186388, Wm. R. & M. R. Fischer, Com. Car. App., .... M. C. 

6-30-60, Div. 1. 


04.11 Within Terminal Area 


04.11 Six-County area served may properly be considered as appli- 
cants’ air terminal area providing that it is so designated in a tariff filed 
with and acceptable to Civil Aeronautics Board. Compare 61 M. C. C. 587, 
in which motor carrier operations within 50 miles of an airport were found 
to come within exemption. Transportation service which applicants provide 
in this case constitutes bona fide pickup and delivery service in connection 
with their own air movement. MC-118638, Wm. R. & M. R. Fischer, Com. 
Car. App., .... M. C. C. , 6-30-60, Div. 1. 


04.2 Transportation by Water 
04.20 Generally 


04.20 Applicant’s proposed operation consists in transportation (1) of 
passengers bound for Caribbean ports and (2) of passengers who will stay 
with ship from Port Everglades until its return to same port. Both types 
involve transportation via New York. Transportation of passengers em- 
barking at Port Everglades and disembarking at Caribbean ports is clearly 
covered by sec. 302(i)(3)(B). While word ‘‘transshipment” generally has 
been used in description of cargo transportation only, language of statute 
is so plain as to preclude finding other than that “transshipment”’ principle 
is to apply to passengers as well. It is apparent that stopover at New York 
is completely incidental to such passengers’ purpose and beyond their control, 
and that in no sense can transshipment be said to occur. W-1126, Sub 2, 
Grace Line, Inc., Com. Car. App., .... I. C. C. , 6-30-60, Div. 1. 


04.7 Transportation in School Buses 
04.71 Charters 


04.71 Scope of teaching process has widened since passage of legis- 
lation in question, and classroom instruction frequently is supplemented 
with field and sightseeing trips to points of historical and cultural interest, 
in order to provide students with first-hand knowledge of places, events, 
and techniques being studied in classroom. When such trips, as ones here 
proposed, are sponsored and paid for by school as official school functions, 
transportation provided therefor, by carrier whose vehicles are employed 
solely in transporting school children and teachers, falls within purview of 
exemption contained in sec. 203(b)(1). MC-119262, Ernest Keller, Jr., 
Com. Car. App., .... M. C. C. , 1-29-60, Div. 1. 
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05. Types of Carriage 
05.1 Common Carriers 


05.10 Generally 


05.10 It does not follow that because applicant has served only two 
shippers he has not at same time held service out to general public. There 
is no evidence that his service is designed to meet special needs of shippers 
he has served; that his equipment has been dedicated to their exclusive use; 
or that there is in existence any contract between applicant and shippers. 
Accordingly, applicant’s service is that of a common carrier. MC-118016, 
Doyle Burkett, Com. Car. “Grandfather” App., 6-30-60, Div. 1. 

05.10 Proposed operation constitutes common, rather than contract 
carriage as defined in sec. 203(a)(15) of Act, as amended, inasmuch as 
applicant does not propose to dedicate any equipment to exclusive use of 
shipper and service proposed to be rendered would not meet any special 
needs of supporting shipper herein which could be properly characterized 
as distinct, and would be no different from service of typical irregular-route 
common carrier. There is nothing in record to indicate that applicant would 
not be willing to make its service available to any member of shipping public. 
MC-116955, Sub 5, Steel Haulers, Inc. Ext.—Towers, 6-30-60, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Inasmuch as applicant proposes to serve single shipper rather 
than general public and to assign equipment to exclusive use of that shipper, 
operation as proposed comes within definition of contract carriage. MC- 
115975, Sub 1, C. B. W. Transport Service, Inc., Cont. Car. App., 7-6-60, 
-Div. 1. 


05.20 Applicant’s proposed service, which will be limited to three 
shippers under continuing contracts therewith, and for whom applicant will 
exclusively dedicate equipment, constitutes service as contract carrier by 
motor vehicle as defined in sec. 203(a)(15) of Act. MO-119125, F. V. A. 
Trucking, Inc., Cont. Car. App., 6-29-60, Div. 1. 


05.22 Assigned Equipment 


05.22 Applicant intends to assign her vehicles to exclusive use of 
shipper. Thus, it appears that applicant’s proposed operations are those of 
contract carrier by motor vehicle as defined in sec. 203(a)(15) of Act. 
MC-119325, Eliz. Pearson, Cont. Car. App., 7-21-60, Div. 1. 

To Same Effect: 


MC-117567, Gunkelman & Johnson, Inc., Cont. Car. App., 6-30-60, 
Div. 1. 


05.23 Number of Patrons 


05.23 Application will be restricted to service performed under con- 
tract with supporting shipper. MC-119212, Michael Botek, Cont. Car. App., 
6-23-60, Div. 1. 


05.23 Considering provisions of sec. 209(b) of Act, grant herein 
authorized will result in service to only two shippers, one of meat and 
meat products and other of sugar. This grant will not change applicant’s 
status as contract carrier. MOC-105187, Sub 7, Charles Farkas Ext.— 
Dry Sugar, 6-23-60, Div. 1. 


05.3 Forwarders 
05.80 Generally 


05.30 Applicant has been tegularly providing supporting witnesses 
with satisfactory service, in its own name, by hiring local carriers to trans- 
port baggage between homes and its warehouse; by assembling baggage at 
warehouse, by hiring interstate motor carriers to transport such baggage 
between warehouse and summer camps; and by utilizing its own employees 
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in distributing baggage to each camper’s bunk. Clearly, applicant’s service 
is that of freight forwarder as defined in sec. 402(a)(5) of Act and, as such, 
requires authority from Commission. Therefore, applicant is admonished 
to discontinue such operations, unless and until appropriate authority is 
obtained. MC-119250, Triple R Trucking Co. Inc., Com. Car. App., 6-23-60, 
Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Applicants need no authority under part II of Act for move- 
ments in their own vehicles which are incidental to their primary business 
activities as a feed and fertilizer distributor. MC-119141, J. W. & Evelyn 
Gilmore, Com. Car. App., 6-30-60, Div. 1. 


1. PROCEDURE 


11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Shipments in Sub 1 were delivered more than two years prior 
to filing of complaint, which was not filed within 90 days from time court 
suit was brought. Thus, such shipments ordinarily would be barred from 
consideration by sec. 16(3) of Act. Here, however, complainant is not 
seeking affirmative relief from Commission. Determination is sought which 
might aid court in determining issues before it. Appropriate findings by 
Commission in these circumstances are authorized by sec. 5(d) of Adminis- 
trative Procedure Act. See also 280 I. C. C. 285, 286 and 352 U. S. 59. 
No. 32633, Enamelex Corp. of Texas v. Southern Ry. Co., ....1.C.C. ...., 
6-28-60, Div. 2. 


11.1 Rulemaking 
11.12 Effectiveness of Rules 


11.12 Upon hearing, rules for filing of fourth section applications as 
prescribed in order of April 11, 1958, and thereafter postponed and modified, 
further modified, to become effective September 1, 1960. F. S. Order 18900, 
Rules to Govern the Filing of F. S. Apps., .... I. C. C. ...., 6-29-60, Div. 2. 


13. Pleading 


13.4 Motions 
18.42 To Strike Irrelevant Matter in Pleading 


13.42 In their reply statements, respondent and intervener move to 
strike paragraph in protestant’s statement which refers to a previous and 
related proposed exceptions rating on steel doors which was later canceled 
by proponent thereof and an order entered discontinuing proceeding insti- 
tuted subsequent to publication. There was no determination on merits, 
and motion to strike is granted on ground that paragraph is immaterial 
to issue presented. I & S M-13231, Exceptions Ratings on Doors from 
Cambridge, Mass., .... I. C. C. ...., 7-11-60, Div. 3. 


13.7 Amendments 
13.72 At Hearing 


13.72 Subsequent to filing of complaint, complainant paid under- 
charges and its modified-procedure statement includes motion to amend 
complaint by eliminating prayer for waiver of collection of undercharges. 
In lieu thereof, it requests that prayer for reparation be extended to all 
shipments. Motion is granted. No. 32587, A. G. Bartlett v. Mo. Pac. R. Co., 
ones Be eC. ceccy SOuenee, Bee. S. 
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13.73 To Conform to Proof 


13.73 Argument with respect to mistake in naming commodities sought 
in Petroleum Transit application is at best hypertechnical. Protestants 
cannot claim surprise because commodities involved were correctly desig- 
nated in title proceeding, and subtitled proceeding will be considered as 
amended to reflect request for authority to transport same commodities. 
MC-108878, Sub 145, Petroleum Car. Corp. Ext.—Port St. Joe, Fla., 7-11-60, 
Div. 1. 


14. Process & Notice 


14.2. Upon Applications 
14.20 Generally 


14.20 Petitioners’ object that rule 1.22(a) of General Rules of Prac- 
tice, requiring service of every pleading on all parties to proceeding was not 
complied with since protestant served copies of its statement and exceptions 
on Bureau and not on each of its members. It contends that Bureau is 
not a party of record in this proceeding. There are 757 members of Bureau. 
Petitioners’ attorney signed petition as “Attorney for Signatories to Central 
States Rate and Tariff Agreement and the Central States Motor Freight 
Bureau, Inc.”” Rule provides that service upon a practitioner will be deemed 
service upon party. Service on Bureau, under circumstances, substantially 
satisfied purposes of rule, and objection is overruled. Sec. 5a App. 33, 
Central States Motor Com. Cars.—Agreement, . tr. GC. GC. ...., 6-38-66, 
Div. 2. 


14.21 Defective 


14.21 It appears that applicant has been granted authority to operate 
from named point in prior proceedings before Commission and before 
Indiana Public Utilities Commission. In these circumstances, Roby is suffi- 
ciently well known; carriers who have authority to serve it were properly 
informed of scope of instant application by notice published in Federal 
Register; and no useful purpose would be served by a republication thereof. 
MC-110420, Sub 227, Quality Carriers, Inc. Ext.—Corn Products in Bulk, 

-» M.-C. C. ...., 6-30-60, Div. 1. 


14.22 Who May Complain 


14.22 Opposing carriers which were present at hearing do not appear 
to have been prejudiced by amendment of application at hearing to embrace 
return movement of furniture, but other members of public who relied upon 
notice of application as published in Federal Register may have an interest 
which has been prejudiced by lack of proper notice. Interested persons are, 
of course, entitled to rely upon authenticity and accuracy of matters pub- 
lished in Federal Register. In circumstances, Commission will republish 
in Federal Register a statement of application showing that return move- 
ment of new furniture is covered thereby and shall withhold issuance of 
certificate herein until elapse of 30 days from date of such republication, 
during which any proper party in interest may file petition for further 
reves 4 MC-110012, Sub 7, G. B. C. Inc. Ext.—Various Commodities, 

-24-60, Div. 1. 


15. Parties 


15.1 Proper Parties 
15.11 Complainants 


15.11 It is conceded that Conference had right to file instant com- 
plaint and to submit probative evidence to sustain its allegations. No. 32412, 
Middle Atlantic Conference v. A. A. A. Trucking Corp., .... I. C. C. ...., 
6-27-60, Div. 2. 





1. C. C. PRACTITIONERS’ JOURNAL 





16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Adequacy of existing interstate charter service is not in issue 
here. In reaching conclusions on this application Commission is concerned 
only with regular-route authority sought, and matter of incidental charter 
rights, which are automatically bestowed upon a successful applicant for a 
certificate, is immaterial to issues. 51 M. C. C. 709. MOC-94774, Sub 2, 
Brown’s Bus Service, Inc. Ext.—Intermediate Points, .... M. C. C. .. 
6-30-60, Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Burden of proof as to American’s rates is not on American, 

but on those who seek to have those rates found unlawful. No. 32557, 

a Class Rates—Amer. Frt. Fwdg. Corp. (embraced in I & S 7054), 
- So. , 7-26-60, Commission. 


16.21 Complaints 


16.21 Question of need for proving that each and every one of multi- 
tude of assailed rates is unjust or unreasonable in a situation like present 
has been fully considered by Commission. See 62 M. C. C. 427, 62 M. C. C. 
593. It is sufficient to observe that not only do practical considerations 
prevent scrutiny of each assailed rate, but that to accomplish purpose of 
Act, it is necessary that rates in issue be considered as whole, giving due 
attention, however, to probative evidence directed to need for particular 
rates. No. 32412, Middle Atlantic Conference v. A. A. A. Trucking Corp., 

I. C. C. , 6-27-60, Div. 2. 


16.22 aueeatien 


16.22 Burden of proof is upon applicant to establish composition, 
manufacture, and use of commodities it seeks to transport, and applicant 
has failed to sustain that burden. 72 M. C. C. 788, 790. MOC-110420, 
Sub 242, Quality Carriers, Inc. Ext.—Vegetable Oils, 6-30-60, Div. 1. 


16.23 1 & S Proceedings 


16.23 Burden is on respondent to establish that proposed rate is just 
and reasonable. I & S M-13182, Resistance Grid Castings from Hamilton, 
Ohio to Buffalo, N. Y., .... I. C. C. , 7-14-60, Div. 2 


16.3 Official Notice 
16.33 Public Records 


16.33 Financial data for protestants is not of record. On other hand, 
such informaticn is on file in records of Commission in form of annual 
reports filed by these carriers and such data are available for inspection 
by any interested party. 


In view of issues presented, official notice is taken of data contained in 
such reports for those carriers interlining with Transport, for years 1958 
and 1959, insofar as it shows their operating revenues, net income or deficit, 
and their operating ratio. In so doing, and in consonance with provisions 
of sec. 7(d) of Administrative Procedure Act, effectiveness of order will be 
deferred for sufficient period to allow any party herein to petition for re- 
opening of proceeding for further hearing for purpose of showing reasons, 
if any, why referred to data should not be considered. Compare 324 U. S. 
548 (1945), 201 F. 2d 183 (1952), and 63 M. C. C. 453, 469 (1955). 
MC-F-6909, Transport Motor Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. 
‘ , 6-30-60, Div. 4 
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16.34 Commission Proceedings 


16.34 Subsequent to hearing, it was ordered that Emery’s permits be 
revoked and certificate be issued in lieu thereof, a fact of which Commission 
may take official notice. 76 M. C. C. 171, 173. MOC-24115, Sub 9, D. H. 
Kessman Ext.—Vinegar & Vinegar Stock, 6-23-60, Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 Statements objectionable to intervener are contained in pro- 
testant’s argument. There is nothing personally “insulting” in language 
used. Motion is overruled. It is noted that while witnesses were not 
specially qualified on matter raised, they certified that facts asserted were 
true and correct to best of their knowledge. R & S M-13231, Exceptions 
Ratings on Doors from Cambridge, Mass., .... I. C. C. i 11- 60, Div. 3. 


16.40 Manager of Willmar Co. is Arete by manager of Springfield 
Co., a corporation having much in common with Willmar Co., has 
personal knowledge of nature and scope of both shippers’ operations includ- 
ing their respective transportation needs. Protestants raised no objection to 
qualifications of this witness at hearing where any doubts they may have 
as to his qualifications could have been resolved. Evidence adduced through 
this witness will be considered and given appropriate weight. MC-103654, 
Sub 51, Schirmer Transp. Co. Inc. Ext.—Fertilizer, 6-24-60, Div. 1. 


16.5 Testimony 
16.50 Competency 


16.50 Evidence concerning deficiencies in protestant’s service was sub- 
mitted in form of testimony by qualified witnesses who were actual recipients 
of protestant’s service, and exhibits prepared by shipper from records made 
and kept in normal course of business. Despite protestant’s assertion to 
contrary, such evidence is clearly admissible and entitled to probative weight. 
MC-105187, Sub 7, Charles Farkas Ext.—Dry Sugar, 6-23-60, Div. 1. 


16.52 Verified Statements 


16.52 Protestant objects to admission in evidence of certain state- 
ments contained in letter to Commission from shipper of considered traffic 
introduced as an exhibit in connection with respondent’s opening state- 
ment, on ground that attestation thereto by respondent’s practitioner, with- 
out any indication that he had personal knowledge of facts therein asserted, 
renders matter inadmissible. In its reply statement, respondent included 
verification of matter objected to, in proper form, by shipper’s traffic mana- 
ger. This constitutes substantial compliance with requirements of General 
Rules of Practice. Objection is overruled. .I & S 7324, Boots or Shoes— 
Bel Camp, Md. to Boston & Providence, .... I. C. C. , 7-18-60, Div. 3. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Applicant’s exhibit 4 is abstract showing number of shipments 
handled by it in each of several weight categories, on commodities not here 
involved, and it places special emphasis upon number of L. T. L. shipments. 
This information was taken from applicant’s bills of lading and tabulated 
by use of business machine. At hearing, counsel for a protestant asked to 
see bills of lading, but they were not produced. Examiner accepted this 
exhibit into evidence over protestant’s objection. It is well settled that 
abstracts of past shipments are inadmissible in absence of authenticating 
original records. 63 M. C. C. 569. Exhibit 4 was, therefore, improperly 
received into evidence, and it will not be considered. MC-107107, Sub 1138, 
Alterman Transport Lines, Inc. Ext.—Aluminum, .... 

60, Div. 1. 
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16.66 Abstracts of original shipping documents or other records de- 
scribing shipments transported in past will be received in evidence only if 
supported or authenticated by production of original records, and opposing 
parties are afforded opportunity to examine such records. See 32 M. C. C. 
60. Shipping and accounting records or manifests upon which questioned 
exhibits are based are not authenticating documents, but are themselves 
merely abstracts of that which appears in original documents. Compare 63 
M. C. C. 569. In circumstances, objection of applicant to these exhibits 
is sustained, and they will not be considered further. MO-110149, Sub 3, 
Dean Van Lines, Inc. Ext.—Alaska, .... M. C. C. ...., 7-19-60, Div. 1. 


16.66 There is merit to Mushroom’s objections, which are predicated 
primarily upon failure of protestants to produce at hearing underlying, 
original freight bills from which data were initially taken. MC-F-7002, 
Mushroom Transp. Co. Inc.—Control—Smith & Howell Film Service, Inc., 
coce Me Oe GC. cccsy Fomwnee, anv. 4. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Commission consistently has recognized as sound principle that, 
over objections, letters, such as here involved, are not admissible because 
of their hearsay character and inability of opposing parties to cross-examine 
persons who made statements set out in such documents. See 43 M. C. C. 
599. In absence of writers of letters for cross-examination, letters were not 
admissible. FF-252, Chi-Can Frt. Fwdg. Ltd., Frt. Forwarder App., .... 
B.S GC. co ocdg SOUT Os ete 4. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Representatives of manufacturers of vehicles, whose testimony 
regarding construction of articles is entitled to considerable weight, testified 
that they were not equipped with vehicle beds, vehicle bed frames, or fifth 
wheels. Instead, these units are constructed with main frame similar to 
main frame of agricultural tractor. Passenger seats, ammunition box, and 
other accessories are attached directly to main frame. Evidence in this 
regard, while contradictory, nevertheless is persuasive that these articles did 
not have ‘‘vehicle beds, vehicle bed frames, fifth wheels’’ in sense contem- 
plated by tariff framers. No. 32473, Atchison, T. & S. F. Ry. Co. v. United 
States, ....1.C.C. ...+, 6-34-60, Div. 3. 


16.80 Statements by counsel, which are not based on evidence properly 
submitted, are not entitled to any weight and they will not be considered. 
MC-103654, Sub 51, Schirmer Transp. Co. Inc. Ext.—Fertilizer, 6-24-60, 
Div. 1. 


17. Hearing 


17.3 Conduct of Hearing 
17.30 Generally 


17.30 While record shows that protestant’s counsel frequently ob- 
jected to questions propounded by applicant, and in general vigorously op- 
posed application, his actions did not in any way deprive applicant of a full 
and fair hearing. Not only was counsel carrying out his duty to his client 
in opposing application, but objections to many of questions were sustained, 
and properly so. Actions of chairman of board did not hinder applicant’s 
presentation of its case. Chairman has responsibility of controlling hearing, 
and merely because he carried out this obligation in forceful manner is no 
cause for rehearing. Request will therefore be denied. MC-115651, Sub 4, 
Kaney Transp. Inc. Ext.—Bettendorf, Iowa, 6-29-60, Div. 1. 
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17.4 Reception of Evidence 


17.42 Objection 


17.42 Applicants were precluded by examiner from presenting parol 
testimony concerning shipments for which underlying shipping documents 
were not available for inspection in hearing room. Such testimony is self- 
serving in character and would be entitled to little probative weight. This 
is not to cast any doubt upon applicants’ veracity, but only to make clear that 
in cases of this type some corroborating evidence, usually in form of ship- 
ping records is required. MOC-117993, J. A. Lincoln & J. A. Stevens, Com. 
Car. “‘Grandfather”’ App., 6-29-60, Div. 1. 


17.43 Rulings 


17.43 There is no merit to protestant’s contention that examiner erred 
in overruling its objection to admission of testimony of applicant’s support- 
ing witness. Although supporting witness did not represent brokerage firm 
by which he is employed, he personally was involved in all of transactions 
about which he testified. No showing is made that his testimony relates to 
matters outside scope of his personal knowledge or immaterial to issues here. 
MC-92988, Sub 342, Eldon Miller, Inc. Ext.—Four Prairie States, 6-24-60, 
Div. 1. 


17.43 In presentation of public testimony, and in defining extent to 
which cross-examination of petitioner’s witnesses could be extended, ex- 
aminer repeatedly ruled inadmissible any specific testimony regarding peti- 
tioner’s trains other than three pairs under consideration. Exceptions to 
rulings were vigorously pressed on grounds (a) that petitioner’s witnesses 
were permitted to make generalized statements to effect that Southern Pacific 
Co. desires to remain in passenger business and strives to promote such 
trade by operating train equipment as good as any in U. S., and by adjusting 
schedules to satisfy most passengers compatible with operation of through 
and local trains, and (b) that petitioner was permitted to cite statistics con- 
cerning groups of Class I railroads in support of data showing certain items 
of cost. Examiner’s rulings are sustained. Although such testimony may 
have had some relevance, those rulings clearly were not erroneous in cir- 
cumstances in which they were made. F. D. 20503, Southern Pac. Co.— 
Partial Discontinuance of Passenger Trains bet. Los Angeles & Sacramento; 
Oakland & Sacramento; & San Francisco & San Jose, Calif., 7-21-60, Div. 4. 

17.43 Examiner’s ruling in rejecting proffered testimony by protestant 
as to number of intrastate carriers operating in vendor’s area of operations 
affirmed. Information relating to number of these carriers that operate in 
interstate commerce was not submitted and, as such, proffered data are not 
material or pertinent to determination herein. MC-F-6909, Transport Motor 
Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. ...., 6-30-60, Div. 4. 


17.45 Exceptions to Ruling 


17.45 Record clearly shows that Navajo has interest in this proceed- 
ing, and that its interest was explained in petition submitted at hearing in 
accordance with General Rules of Practice. In absence of specific showing 
that action of hearing officer in granting petition for leave to intervene was 
unwarranted, there is no basis for reversal of his ruling. 81 M. C. C. 131, 
138. Accordingly, his ruling as to Navajo’s right to appear as a party in 
this proceeding is affirmed. MC-23939, Sub 90, Asbury Transp. Co. (A Corp.) 
Ext.—Cyrogenic Liquid, 6-24-60, Div. 1. 


18. Decisions 


18.2 Initial or Recommended 
18.21 By Joint Board 
18.21 These two proceedings were heard by two joint boards, but only 
State represented at hearing was Missouri, and same joint board member, 
Chairman of Missouri Public Service Commission, acted as sole member of 
both boards. Subsequent to hearing he left Missouri Commission, and was 
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therefore not available to submit the Boards’ recommendations to this Com- 
mission. Consequently another member of the Missouri Commission sub- 
mitted boards’ recommendations and signed recommended orders in these 
proceedings. This procedure was completely correct. Administrative Pro- 
cedure Act, sec. 5(c), provides that same officers presiding at reception of 
evidence shall make recommended or initial decision except where such 
Officers become unavailable to agency. The officer who presided at hearing 
herein thus became unavailable to this Commission. Compare 185 F. 2d 
451, in which it was found that a hearing officer who died was unavailable 
to agency and agency’s right to assign matter to another officer for his 
recommendation was upheld; and 61 M. C. C. 794, in which Commission 
found that where members of a joint board could not agree they became 
unavailable to agency, and that matter was properly assigned to a hearing 
examiner for a recommendation. In instant case, State of Missouri was 
represented on joint board, and a representative of that State presided at 
hearing. Designation of a hearing officer, in lieu of officer no longer avail- 
able, to submit boards’ recommendations to Commission was properly 
exercised by Missouri Public Service Commission. There is no indication 
that applicant was in any way prejudiced by this manner of handling situa- 
tion, nor has it suggested any other manner in which the problem might 
have been resolved. At any rate, hearing officer’s recommendations are not 
binding on Commission, and conclusions reached herein are result of a 
de novo consideration of evidence of record. MC-106400, Sub 21, Kaw 
Transport Co. Ext.—Mo., .... M. C. C. ...., 6-30-60, Div. 1. 


18.3 Exceptions 
18.30 Generally 


18.30 Insofar as late-filed letter and affidavit purport to be exceptions, 
they may not be accepted under rule 1.96(b) of General Rules of Practice 
which provides that exceptions must be filed within 30 days after service of 
hearing officer’s report; insofar as this matter constitutes additional evidence, 
it is not admissible subsequent to hearing under rule 1.86. Motion to strike 
will be granted. MC-30900, Sub 138, Filkins Transp. Co. Inc. Ext.—Berk- 
shire Cty., Mass., 6-24-60, Div. 1. 


18.81 Who May File 


18.31 Since Quickway, Inc. filed a timely formal protest against in- 
stant application, its exceptions to recommended order are entitled to due 
consideration, even though it did not appear at hearing. Accordingly, appli- 
cant’s motion to reject such exceptions will be overruled. MC-118119, 
Nicholas Juliano, Com. Car. ‘Grandfather’? App., 7-25-60, Div. 1. 


18.32 Form & Content 


18.32 Contents of affidavit are evidentiary in nature and are outside 
record made at hearing. Accordingly, affidavit should be, and it is hereby, 
stricken. MC-118091, Howard Allis Com. Car. ‘‘Grandfather” App., 6-24-60, 
Div. 1. 


18.32 Inasmuch as Appendix B to exceptions does nothing more than 
abstract shipments listed elsewhere in record, there appears to be no reason 
for striking this matter. Motion to strike overruled. MOC-114290, Sub 2, 
Exley Exp. Inc., Com. Car. “Grandfather”? App., 6-30-60, Div. 1. 


18.32 Letter included as Appendix “A” to applicant’s exceptions 
should be stricken. As this letter constitutes additional evidence offered 
subsequent to hearing, it may not be considered. See rule 1.86 of Commis- 
sion’s General Rules of Practice. Motion to strike is granted, and no con- 
sideration will be given to such letter in disposition of issues. MC-106400, 
Sub 21, Kaw Transport Co. Ext.—Mo., .... M. C. C. ...., 6-30-60, Div. 1. 


18.32 Included in applicant’s exceptions is affidavit by its attorney in 
which he rebuts certain statements made by protestant’s witness at hearing. 
Affidavit constitutes evidence filed subsequent to hearing, and properly may 
not be considered in disposition of proceedings. MC-58915, Sub 38, Lincoln 
Transit Co. Inc.—Ext.—Secaucus, 7-11-60, Div. 1. 








18.388 Replies 


18.33 Reply of applicant to rail exceptions also contains request to 
grant it authority to transport considered commodities from points in Utah 
to Denver in lieu of recommended grant of authority from Salt Lake City 
to Denver. In making this request, applicant is in effect excepting to recom- 
mended order of examiner. Since applicant’s reply was filed after period 
for filing exceptions had expired, exception contained therein will not be 
considered. MC-118023, H. Mapelli & Sons, Inc., Com. Car. “Grandfather” 
Age. .... CG. GC. , 6-20-60, Div. 1. 

18.33 After careful study of those portions of replies objected to and 
made subject of motion to strike, concluded that facts and arguments con- 
tained therein are in fact exceptions to recommendation in examiner’s pro- 
posed report and should have been contained in exceptions to that report 
rather than as reply to water carriers’ exceptions to other portions of pro- 
posed report. Since these matters were not timely filed in accordance with 
this Commission’s General Rules of Practice water carriers’ motion to strike 
is hereby granted. F. S. Order 18900, Rules to Govern the Filing of F. S. 
fm, .... b & C , 6-29-60, Div. 2. 


18.35 Defective 


18.35 Exceptions filed by Tractor Transport do not contain specific 
page references to record as is required by Rule 1.96, however, it is clear 
that they are directed against examiner’s conclusions rather than against 
his statement of facts. Consequently, Commissioners shall consider matter 
on its merits. MC-23441, Sub 1, Lay Trucking Co. Inc. Ext.—La Porte, Ind., 
6-27-60, Div. 1. 


18.35 Applicant’s exceptions are not specific, are not stated and num- 
bered separately, and otherwise are not in compliance with sec. 1.96 of Rules 
of Practice. However, they will be given such consideration as they are en- 
titled to because issues herein are reasonably clear. Applicant’s counsel is 
admonished, however, to comply with above rules when filing pleadings in 
future. MC-50498, Sub 9, P. J. Miller Ext.—Poultry & Animal Feed, 
7-19-60, Div. 1. 


18.35 Although exceptions do not contain specific page references to 
record, it is clear that they are directed essentially against examiner’s con- 
clusions, rather than against his statement of facts. Consequently, matter 
shall be considered on its merits. MC-108121, Sub 3, Transport Storage & 
Distbg. Co. Ext.—Motor Vehicles, 6-21-60, Div. 1. 


18.5 Reconsideration 
18.50 Generally 


18.50 Record indicates that security and national defense considera- 
tions may have contributed to applicant’s failure to establish specific need 
for service which may exist here. As to this, however, it is noted that sup- 
porting shippers, including National Bureau of Standards, are not parties 
of record and did not seek to intervene following service of examiner’s 
adverse report. Thus, there is doubt if national interest is seriously con- 
cerned here, or that it would be prejudiced by denial of sought authority. 
On other hand, commensurate with Commission’s responsibilities in connec- 
tion with national defense, Commission would be receptive to filing of peti- 
tion for further hearing should situation be otherwise. MC-23939, Sub 90, 
Asbury Transp. Co. (A Corp.) Ext.—Cyrogenic Liquid, 6-24-60, Div. 1. 


18.57 Reopening 


18.57 With respect to his request for hearing, Peck was given oppor- 
tunity to fully present his case, and, moreover, he has not presented suffi- 
cient grounds in support of his request. Accordingly, request for further 
hearing is denied. FF-252, Chi-Can Frt. Fwdg. Ltd., Frt. Forwarder App., 
see Es Ss We , 7-7-60, Div. 1. 
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18.57 Applicant does not indicate with sufficient specificity type of 
evidence that would be presented at further hearing and request therefor 
must be denied. MC-119334, J. F. English, Cont. Car. App., 6-23-60, Div. 1. 

18.57 Applicant has presented no sufficient reason for further hear- 
ing with respect to his submission of breakdown of his various business 
activities, and his request therefor is denied. MC-50493, Sub 9, P. J. Miller 
Ext.—Poultry & Animal Feed, 7-19-60, Div. 1. 


18.6 Relief From Decisions 


18.61 Clerical or Inadvertent Mistakes 


18 51 Since rates charged were same as applicable one-factor com- 
modity rates, no overcharge exists on shipments covered by Sub 5, and award 
of reparation was in error. No. 31740, Sub 5, Dubuque Packing Co. Inc. v. 
Baltimore & O. R. Co., .... I. C. C. , 6-30-60, Commission. 


2. FRANCHISES 


20. Generally 
20.0 Jurisdiction 


20.02 Motor Carriers 


20.02 Commission has power in “grandfather’’ proceeding of this type 
to grant authority for transportation of shipments of so-called exempt com- 
modities status of which was not affected by, and of formerly exempt com- 
modities affected by, sec. 7(c) of Transportation Act of 1958, where applicant 
was engaged in transportation of such commodities in single shipment prior 
to, or, and subsequent to statutory date. MC-113678, Sub 5, Curtis, Inc., 
Com. Car. “Grandfather” App., 6-21-60, Div. 1. 


20.02 Under language of sec. 7(c) it is apparent that mixed shipments 
are properly included in ‘“‘grandfather’”’ application and that upon presenta- 
tion of proper evidence Commission is empowered to authorize continuance 
of such operations. MC-118170, L. J. Mantych, Com. Car. ‘‘Grandfather” 
App., 6-20-60, Div. 1. 

20.02 Contention that Commission lacks jurisdiction to process con- 
sidered sec. 207 application because no public witnesses appeared in sup- 
port thereof, and Transport cannot prove public convenience and necessity 
in such proceeding on basis of vendor’s past operations, actually go to merits 
of application and not to Commission’s jurisdiction to handle same. This 
contention is contra to principles established in 38 M. C. C. 547 and 75 
M. C. C. 769. MC-F-6909, Transport Motor Exp. Inc.—Pur.—Joseph Marfise, 

, 6-30-60, Div. 4. 


20.08 Restriction Upon Service 


20.08 Commission has long been reluctant to impose weight or load 
restrictions on grants of operating authority because they have proven im- 
practical and administratively undesirable. MC-78062, Sub 34, Beatty 
Motor Exp. Inc. Ext.—Medina, Ohio, .... M. C. C. , 6-30-60, Div. 1. 

20.08 Imposition of weight restriction in operating authorities is 
looked upon by Commission with disfavor. Furthermore, if such restric- 
tion were imposed, applicant would be unable to provide shipper with trans- 
portation service as shown to be needed. Accordingly, such restriction 
should not be included in grant of authority herein. MC-118959, Sub 1, 
Jerry Lipps, Inc., Com. Car. App., 7-19-60, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 There is no compelling reason for restricting authority herein- 
after granted to performance of service in hopper-type vehicles and, accord- 
ingly, grant will be phrased to provide for bulk movement of considered 
traffic without more. en Sub 77, Whitfield Transp. Inc. Ext.—Las 
Cruces, N. Mex., .... M. C. C. , 7-18-60, Div. 1. 
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20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Transportation in issue is foreign in nature and not interstate. 
Commission is without jurisdiction under sec. 309 of Act to issue certificate 
covering involved operations, and accordingly, that application should be 
dismissed. W-1126, Sub 2, Grace Line, Inc., Com. Car. App., .... I. C. C. 
...., 6-30-60, Div. 1. 


20.12 Exempt Operations 


20.12 Motor carriers do not require specific authority to transport 
empty shipper-owned trailers on return movements to point of origin when 
such equipment has been used by them in an authorized outbound movement. 
MC-114965, Sub 8, L. R. Cyrus Ext.—Ethylene Gas, 7-20-60, Div. 1. 

To Same Effect: 


MC-78062, Sub 84, Beatty Motor Exp. Inc. Ext.—Medina, Ohio, .... 
M. C. C. , 6-80-60, Div. 1. 


MO-119125, F. V. A. Trucking, Inc., Cont. Car. App., 6-29-60, Div. 1. 

MC-70451, Sub 214, Watson Bros. Transp. Co. Inc. Ext.—Missile Sites, 
6-24-60, Div. 1. 

MC-117445, Sub 2, Williams Grain & Produce Co., Cont. Car. App., 
6-30-60, Div. 1. 

20.12 Operating authority is not required for return of empty con- 
tainers and shipping devices which are but incidental to original commodity 
movement and necessary to rendition of efficient transportation service. 
Moreover, motor carriers do not require specific authority to transport empty 
shipper-owned trailers on return movements when such equipment has been 
used by them in authorized outbound movement. MC-109397, Sub 32, Tri- 
State Trucking Co. Ext.—Arco, Idaho, .... M. C. C. , 6-30-60, Div. 1. 


20.18 Intrastate Operations 


20.13 Complete failure of proof by applicant that Indiana destinations 
would be served in interstate commerce requires exclusion of that State. 
MC-52657, Sub 527, Arco Auto Carriers, Inc. Ext.—Trailers in Initial 
Truckaway & Driveaway from South Bend, .... M. C. C. ...., 7-11-60, 
Commission. 


20.13 Since all shipments which will move in interstate commerce 
originate at East St. Louis and since traffic has only been shown to move in 
one direction, findings will be made accordingly. Authority sought from 
St. Louis commercial zone to destinations in Missouri. MC-119274, George 
Newsom, Com. Car. App., 7-18-60, Div. 1. 

20.13 Commission stated in 36 M. C. C. 659 that applicability of sec- 
ond proviso was dependent upon concurrence of three requirements: (1) 
That carrier must be lawfully engaged in operating solely within a single 
State; (2) that in each such State, there must be a board having authority 
to grant certificates of public convenience and necessity authorizing intrastate 
operations; and (3) that carrier must have obtained such certificate. MO- 
120280, State Motor Lines, Inc.—Operations Under Second Proviso of Sec. 
206 (a) (1), 6-24-60, Div. 1. 

To Same Effect: 

MC-77424, Sub 11, Wenham Transp. Inc. Ext.—Lubricating Oil Addi- 
tives, 7-19-60, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 With respect to question of issuance of a limited-term certifi- 
cate, following precedent of dangerous explosives cases, a five-year term 
limitation should be imposed as reflected in findings herein. 

Sub 32, Tri-State Trucking Co. Ext.—Arco, Idaho, ... » S. 
60, Div. 1. 
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20.22 In accordance with practice since determination of 64 M. C. C. 
299, authority granted applicants herein to extent such authority includes 
transportation of explosives will be so limited as to expire five years from 
date of issue. MC-70451, Sub 214, Watson Bros. Transp. Co. Inc. Ext.— 
Missile Sites, 6-24-60, Div. 1. 


20.3 Conflicting Applications 


20.31 Priority 


20.31 Interstate, unlike Maas and Indianhead, is not presently author- 
ized to transport cement, lacks necessary equipment and facilities, and filed 
its application subsequent to those of Maas and Indianhead. Accordingly, 
Interstate’s application should be denied. MC-58212, Sub 17, Maas Trans- 
port, Inc. Ext.—Rapid City, S. Dak., 6-30-60, Div. 1. 


20.32 Home Territory 


20.32 Where, as here, an obvious need for additional motor carrier 
service arises by reason of construction of large-scale public projects, car- 
riers operating in or reasonably near involved territory should be authorized 
to extend their services to new projects. Compare 76 M.C.C. 421. It logic- 
ally follows, therefore, that those carriers which presently operate reason- 
ably near to considered missile sites and which have filed timely applications 
to provide service to such bases, in absence of showing that their services 
will not adequately meet supporting shippers’ reasonable transportation 
requirements, should be accorded initial opportunity to provide needed 
service without added competition of carriers with more distant operations. 
MC-70451, Sub 214, Watson Bros. Transp. Co. Inc. Ext.—Missile Sites, 
6-24-60, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Bananas may not be as widely a consumed commodity as others 
that move in interstate commerce, however, that is not to say that appli- 
cant is not required to establish that he was engaged in bona fide transpor- 
tation thereof on May 1, 1958, and continuously thereafter; or that he need 
not have performed transportation within a State to a reasonably ascer- 
tainable extent from which to conclude that grant of Statewide authority 
is warranted. 


No more than three points have been served by applicant in any of 
States in which applicant seeks Statewide authority, including Missouri, and 
such points are not sufficiently representative to warrant grant of terri- 
torial authority. MC-118050, H. M. Arrington, Com. Car. ‘“‘Grandfather”’ 
App., 6-28-60, Div. 1. 

20.40 Burden of establishing bona fide operations on May 1, 1958 is 
on applicant and it is not relieved of this burden by virtue of fact that no 
one requested supporting data of him. MC-118003, Norman Artabane, Com. 
Car. “Grandfather” App., 6-20-60, Div. 1. 


20.40 Criteria to be applied in determining what constitutes “‘bona fide 
Operations” are not absolute and inflexible, but depend upon numerous 
factors including nature of traffic and territory involved. In every case, 
however, showing of substantial and consistent service, as distinguished from 
incidental, sporadic, and infrequent operations is required. 81 M. C. C. 
689. MC-118302, M. W. Breedlove, Com. Car. “Grandfather” App., 7-21-60, 
Div. 1. 


20.40 Mere holding out to serve without some actual operations in 
connection therewith is not sufficient to constitute ‘“‘bona fide’’ operations. 
Lack of profit or ability to obtain business at profitable rates is not excuse 
for failure to conduct any operations. Compare 82 M.C.C. 157. MC-82861, 
Sub 7, Brooks Truck Line, Inc., Com. Car. ‘“‘Grandfather’’ App., .... M. C. C. 
...+, 6-30-60, Div. 1. 
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20.40 Criteria which must be considered in disposing of ‘“interim’”’ 
applications are identical to those involved in any application to institute 
new operation. 

Although frozen cherries fall within general class of “frozen fruits,”’ 
transportation of this one commodity to these particular destinations is not 
sufficient to warrant grant of authority covering entire class to which it 
belongs. Authority to serve these destinations will be limited, therefore, to 
frozen cherries. 


Grant of authority in interim proceedings cannot be made solely upon 
showing of past operations. 


Applicant must present evidence of having conducted substantial and 
continuous operations within scope of application both prior and subsequent 
to May 1, 1958, in order to meet statutory test of “bona fide operations.’’ 
What constitutes substantial and continuous operations must depend to some 
extent upon nature of traffic and of routes and territories involved. MC- 
118362, E. F. Bushman, Com. Car. “Grandfather” App., 7-27-60, Div. 1. 


20.40 Section 7(c) of Transportation Act of 1958 requires that appli- 
cant for “grandfather” authority demonstrate that it was in bona fide op- 
eration on May 1, 1958, and that it has so operated since that time. It 
does not attempt to set rigid standard which would apply automatically in 
all cases or which would provide an absolute definition of term ‘‘bona fide 
operation” or term “substantial service.”” MC-109421, Sub 15, Carter 
Trucking Co. Inc. Ext.—‘“Grandfather” App., 6-24-60, Div. 1. 

20.40 Actual operation prior and subsequent to critical date is re- 
quired to justify grant of authority. Compare 81 M. C. C. 689. MOC-52917, 
Sub 14, Chesapeake Motor Lines, Inc. Com. Car. “Grandfather” App., 6-30- 
60, Div. 4. 


20.40 In order to qualify for “grandfather” authority under provi- 
sions of sec. 7(c) of Transportation Act of 1958, applicant must demon- 
strate that it has been engaged in bona fide operations for which authority 
is sought, on May 1, 1958, and continuously since that date, except for inter- 
ruptions in service beyond its control. MC-113678, Sub 5, Curtis, Inc., Com. 
Car. “Grandfather” App., 6-21-60, Div. 1. 


20.40 In proceedings of this nature, applicant must establish that it, 
or its predecessor in interest, was in bona fide operation on May 1, 1958 and 
continuously thereafter. MC-107839, Sub 28, Denver-Albuquerque Motor 
Transport, Inc., Com. Car. “Grandfather” App., .... M. C. C. ...., 7-18-60, 
Div. 1. 


20.40 In order to qualify for ‘grandfather’ authority under sec. 7(c) 
of Transportation Act of 1958, applicant must prove that he was, and con- 
tinues to be, in bona fide operation for which authority is sought, on May 1, 
1958, and has so operated since that time. MC-113751, Sub 3, H. F. Dushek, 
Com. Car. “Grandfather” App., 7-29-60, Div. 1. 


20.40 Although items coming within all three of these groups of com- 
modities were not transported from and to every point served, large num- 
ber of shipments of frozen fruits, berries and vegetables shows pattern of 
operation involving transportation of all three commodity groups rather 
than three separate patterns for each commodity group. In view of large 
number of points served in California, Oregon, and Washington, grant of 
Statewide authority is warranted to extent indicated. MC-114290, Sub 2, 
Exley Exp. Inc., Com. Car. “‘Grandfather’’ App., 6-30-60, Div. 1. 

20.40 Carrier whose operations fall within terms of so-called interim 
provision of sec..7(c) of Transportation Act of 1958 must, in order to obtain 
permanent authority, demonstrate that continuance of such operations is 
required by public convenience and necessity. See 82 M. C. C. 285. 

To avoid abuses and to protect other carriers already authorized to 
transport commodities whose transportation is now subject to economic regu- 
lation, interim provisions of sec. 7(c) must be construed strictly. Any 
authority granted pursuant to such application must be restricted to that 
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actually provided during interim period, from May 1 to August 12, 1958, 
and statutory provisions allowing continuance of operations until final deter- 
mination of such application must be construed as referring only to opera- 
tions actually conducted prior to effective date. MC-27817, Sub 34, H. C. 
Gabler, Inc. Ext.—Frozen Berries, .... M. C. C. , 6-30-60, Div. 1. 


20.40 In order to qualify for “grandfather” operating rights under 
sec. 7(c) of Transportation Act of 1958, applicant must demonstrate that it 
has been engaged in transportation of commodities for which authority is 
sought thereunder, in bona fide operations on and since May 1, 1958, except 
for interruptions in service beyond its control. Phrase ‘‘bona fide operation”’ 
has been discussed previously in numerous decisions and it has been con- 
sistently construed to connote substantial, as distinguished from incidental, 
sporadic, or infrequent service. 81M. C. C. 689. MC-118335, R. K. Gehret, 
Com. Car. “Grandfather” App., 6-20-60, Div. 1. 

To Same Effect: 


MC-52917, Sub 14, Chesapeake Motor Lines, Inc., Com. Car. “Grand- 
father”? App., 6-30-60, Div. 4. 


MC-118039, A. V. Edmondson, Com. Car. ‘‘Grandfather” App., 6-23-60, 
Div. 1. 


MC-117955, W. H. Gribble, Jr., Com. Car. “Grandfather” App., 6-21-60, 
Div. 1. 


MC-118110, W. J. Isom, Jr. & Sr., Com. Car. “Grandfather” App., 
6-29-60, Div. 1. 


MC-117835, Carl & Velma Lowrance, Com. Car. “Grandfather” App., 
6-21-60, Div. 1. 


20.40 In cases of this nature applicant must establish that it was in 
bona fide operation in transportation of considered commodity on May 1, 


1958 and continuously thereafter. MC-118107, Romeo & Elique Guerra, 
Com. Car. “Grandfather” App., 7-8-60, Div. 1. 


To Same Effect: 


MC-111138, Sub 14, Colonial & Pac. Frigidways, Inc., Com. Car. 
“Grandfather” App., 7-21-60, Div. 1. 


MC-74846, Sub 45, L. G. Johnson, Com. Car. “Grandfather” App., 
6-30-60, Div. 1. 


MOC-117952, K. L. Weaver, Cont. Car. “Grandfather” App., 6-24-60, 
Div. 1. 


MC-117786, Riley Whittle, Inc., Com. Car. “Grandfather’’ App., 6-28-60, 
Div. 1. 


20.40 A mere offer or holding out to serve specific points, without 
actual service to such points, both before and after critical date, is insuf- 
ficient to establish bona fide operations. Compare 81 M. C. C. 689. MC- 
117874, W. A. Handy, Cont. Car. ‘Grandfather’ App., .... M. C. 

7-18-60, Div. 1. 


20.40 A mere offer or holding out to serve specified points, without 
actual service to such points, both before and after crucial date, is insuffi- 
cient to establish that common carrier has been in bona fide operations. 
See 81 M. C. C. 157. There is no essential difference with respect to con- 
tract carrier obligated to serve specified points if requested to do so, but 
which has not actually served such points, both before and after May 1, 
1958. In both cases, actual service is crucial factor which determines 
whether carrier was in bona fide operation during critical period. MC- 
117873, G. E. Harman, Jr., Cont. Car. ‘‘Grandfather’’ App., .... M. C. C. 

, 7-18-60, Div. 1. 


20.40 Burden of proof is upon each applicant to establish character 
and scope of its operations and truth of every essential statement in support 
of claim of operation specified. we aa Hoosier Produce Co. Inc., 
Com. Car. “Grandfather” App., .... M. C. C. ...., 6-29-60, Div. 1. 
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20.40 Although they contend that shipments shown in abstract are 
merely “representative” shipments, use of phrase “‘representative’’ will not 
justify grant of authority in this type of proceeding where it is apparent, 
as here, that “representative’’ shipments were not sufficient or are too remote 
to support grant of authority sought. 


Fact that applicants have held themselves out as a for-hire carrier of 
bananas standing alone is not sufficient to justify grant of ‘‘grandfather”’ 
operating rights without corroborated proof of performance of actual opera- 
tions from and to points involved on and since critical date. Applicants’ 
assertion that they were in operation as a for-hire carrier for entire period 
under consideration is not supported by their abstracts of representative 
shipments, and Commission would not be justified in basing grant of “grand- 
father’’ authority solely upon applicants’ uncorroborated testimony of what 
can only be considered as self-serving statements regarding their period of 
inactivity leading up to and subsequent to critical date. This is not to cast 
any doubt upon applicants’ veracity but only to make it clear that in this 
type of proceeding some confirmatory evidence is required. MC-118110, 
W. J. Isom, Jr. & Sr., Com. Car. “Grandfather” App., 6-29-60, Div. 1. 


20.40 Single shipments from and to isolated points are not sufficiently 
representative or substantial to warrant finding that applicant was engaged 
in bona fide operations within meaning of Act. See 81 M. C. C. 689. 
MC-74846, Sub 45, L. G. Johnson, Com. Car. “Grandfather” App., 6-30-60, 
Div. 1. 


20.40 Service to two points in a particular State would not indicate a 
Statewide operation or justify authorization thereof, even if they were fre- 
quently served both before and after critical date. MC-118148, A. R. Laws 
—Com. 


Car. “Grandfather” App., 6-30-60, Div. 1. 


20.40 While it is unnecessary for carrier conducting operations such 
as those under consideration here to prove actual service at every point 
which evidence indicates that it held itself out to serve, nevertheless isolated, 
infrequent or sporadic service with respect to shipments of frozen peaches 
and frozen berries without some appropriate explanation therefor cannot 
support finding of bona fide operations in transportation of these commodi- 
ties. Similarly, with respect to frozen cherries and bananas, interruptions 
in movements thereof and absence of certain shipments either prior or 
subsequent to critical “‘grandfather’’ date does not warrant grant of “grand- 
father” authority. See 81 M. C. C. 689. MC-117998, J. A. Lincoln & J. A. 
Stevens, Com. Car. “Grandfather” App., 6-29-60, Div. 1. 


20.40 Certain considerations have been recognized in determining 
what establishes a bona fide operation within Act. It is clear that mere 
holding out to serve specified area is not alone sufficient; what is required 
is actual rather than potential or simulated service. MC-68618, Sub 27, 
Los Angeles-Seattle Motor Exp. Inc., Com. Car. “Grandfather” App., 7-21-60, 
Div. 1. 


20.40 Shipments shown in abstracts are merely “representative”’ ship- 
ments, but use of phrase ‘“‘representative’”’ will not justify grant of authority 
in this type of proceeding where it is apparent, as here, that “‘representative”’ 
shipments are not sufficient to support grant of authority sought. 


Applicants’ decline in traffic as result of their inability or unwillingness 
to compete with other banana haulers is not interruption in service beyond 
their control within meaning of Act and in no way relieves them of burden 
under Act of establishing that they were engaged in required bona fide 
operations within scope of application herein. MC-117835, Carl & Velma 
Lowrance, Com. Car. ‘‘Grandfather” App., 6-21-60, Div. 1. 


20.40 In essence, purpose of “grandfather’’ proviso was to assure 
substantial parity between future and prior bona fide operations in trans- 
portation of considered commodities. In general, this has been construed 
to mean that applicant must establish by competent evidence continuity of 
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operations beginning at least on statutory date (May 1, 1958) and continuing 
thereafter, except for significant interruptions over which it has no control. 
MC-118187, Panther Oil & Grease Mfg. Co., Inc., Cont. Car. “Grandfather”’ 
App., 6-24-60, Div. 1. 


20.40 In proceedings under sec. 7(c), Transportation Act of 1958, 
applicant must present evidence of having conducted substantial and con- 
tinuous operations within scope of application both prior and subsequent 
to May 1, 1958, in order to satisfy statutory test of “bona fide operations.” 
What constitutes substantial and continuous operations depends to some 
extent upon nature of traffic and routes and territorial scope involved, but 
there must at least be evidence of one or more shipments transported both 
before or on and after critical date, from and to same points or areas. 


Section 7(c) of Transportation Act of 1958 also provides that carrier 
who was in bona fide operation as for-hire motor carrier on and since 
August 12, 1958, effective date of sec., but was not engaged in such trans- 
portation on May 1, 1958, may continue such operations pending determina- 
tion of its timely filed application for authority to conduct such operations. 
Such applications must be determined in accordance with provisions of 
part II of Act. In other words, criteria which must be considered in dis- 
posing of such interim applications are identical to those involved in any 
application to institute new operation. MO-118196, Raye & Co. Transports, 
Inc., Com. Car. ‘“‘Grandfather’’ App., 7-18-60, Div. 1. 


20.40 Where some documentary evidence supports “grandfather” ap- 
plication, convincing parol evidence may be considered. MC-117965, Romney 
Produce Co., Com. Car. “Grandfather” App., 6-23-60, Div. 1. 


20.40 While evidence should be interpreted liberally in proceedings 
of this nature, applicant’s representation that nature of its operation has 
not changed materially since critical date is not sufficient in itself to meet 
test of bona fide operation. MC-115886, Sub 1, Frank Rountree Produce 
Co., Com. Car. ‘‘Grandfather’’ App., 6-30-60, Div. 1. 


20.40 Shipments to only one point in Kansas from Oregon origins or 
single shipment each, one prior to May 1, 1958 and other subsequent thereto, 
to only two Kansas points, other than Hutchinson from Watsonville do not 
establish that applicant was, on critical date, in bona fide operation to all 
points in this State. Although applicant may have held himself out to 
serve all points in Kansas, such holding out alone does not satisfy require- 
ment of actual rather than potential service. MOC-118207, P. E. Scott, 
Com. Car. “Grandfather” App., 6-30-60, Div. 1. 


20.40 Applicant’s exhibits show five shipments of bananas from Balti- 
more to Lynchburg. These are informal records, but they are supported 
by applicant’s direct testimony, and may properly be considered in “‘grand- 
father’ proceeding. 81 M.C. C. 789, 792. MOC-117952, K. L. Weaver, Cont. 
Car. “Grandfather” App., 6-24-60, Div. 1. 


20.40 <A bona fide “grandfather” applicant is entitled to such grant 
under sec. 7(c) of Transportation Act of 1958 without regard to services 
of existing carriers, but value of such grants would be reduced considerably 
if Commission were to grant every duplicating ‘“‘non-grandfather” applica- 
tion on ground that no existing carriers held authority as yet. Supporting 
consignees presently have services of a number of carriers available. MC- 
ee - foe Py age Bros. Truck Line, Inc. Ext.—Bananas, .... M. C. C. 
...., 6-27-60, Div. 1. 


20.40 Standard of proof required to support grant of authority under 
“interim” application is same as that required for any other application 
filed under part II of Act. Mere showing of past operations is not sufficient 
here as it is in case of “grandfather” applications, and applicant must es- 


tablish that operation it proposes is required by present and future public 
convenience. 
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In proceedings of this nature, applicant must establish that operations 
upon which it relies to support grant of authority were commenced on or 
before May 1, 1958 and were continued thereafter. MC-112582, Sub 8, 
T. M. Zimmerman Co, Ext.—Com. Car. “‘Grandfather”’ App., .... M. C. C. 

.., 7-21-60, Div. 1. 


20.41 Existence of Evidence 


20.41 Oral hearing is not necessary to cross-examine applicant and 
his witnesses. Abstracts and shipping documents were offered in evidence 
at conference and protestant and its attorney were free to examine such 
documents, and request clarification of evidence if necessary. It does not 
appear that protestant or its attorney complained during conference of 
inadequacy of evidence. Such evidence must be considered in light of entire 
record which reasonably reflects continuous operations since 1941, to extent 
reflected in findings herein. MC-117674, Tolbert Hawkins, Com. Car. “Grand- 
father” App., 7-27-60, Div. 1. 


20.41 In absence of any documentary evidence covering transportation 
of frozen berries, or of fresh fruits, fresh vegetables and fresh berries in 
mixed truckloads with frozen fruits and frozen vegetables, Commission can- 
not accord probative weight to unsubstantiated testimony of applicant that 
it has engaged in such operations. Without evidence of dates and frequency 
of such movements, there is no basis for finding that they have been con- 
ducted with such regularity and sufficiency both before and since statutory 
date as to constitute bona fide operations. Compare 81 M. C. C. 689. MC- 
118023, H. Mapelli & Sons, Inc., Com. Car. “Grandfather” App., 

M. C. C. ...., 6-20-60, Div. 1. 


20.41 Applicant’s records, informal as they appear to be, are sup- 
ported by verified statements and give a clear indication of nature of opera- 
tions conducted by him. He should not be penalized for not maintaining 


detailed billing and filing systems utilized by those carriers which have been 
subjected to economic regulation for many years. MO-117702, Denton 
Oliver, Com. Car. “Grandfather” App., 6-27-60, Div. 1. 


20.41 As abstract which included these shipments was submitted sub- 
sequent to informal conference and opposing parties were not afforded op- 
portunity to examine such matter it cannot be considered. 32 M. C. C. 60. 
MC-115518, Sub 1, A. E. Swaer, Com. Car. “Grandfather” App., 6-30-60, 
Div. 1. 


20.42 Shipper or Carrier Need 


20.42 It appears that although all shipments transported during 
period were to public warehouse at Greencastle, they were destined for ulti- 
mate delivery and rate charged was for movement to Peach Glen; there- 
fore, authority to operate from Greencastle to Peach Glen will also be in- 
cluded in findings. This will enable applicant to provide storage-in-transit 
service which it offered shipper during interim period. MC-27817, Sub 34, 
H. C. Gabler, Inc. Ext. —Frozen Berries, .... M. C.C. ...., 6-30-60, Div. 1. 


20.43 Continuity of Operations 


20.43 Applicant had no control over his precipitate withdrawal from 
banana hauling business. Concluded that interruption of service during 
period of applicant’s illness was one beyond his control. 43 M. C. C. 26. 
In view of understandable difficulty faced by applicant in attempting to 
reestablish himself in business, it would be unreasonable to require that this 
be done immediately upon his return to health. Applicant’s gradual reentry 
into field was diligent, reasonably prompt, and well calculated to achieve 
business success. This sort of industry by an owner-operator should not be 
discouraged by arbitrary application of cut-off date. Applicant has fully 
regained his status as banana hauler. MO-118017, A. J. Albertelli, Com. 
Car. “Grandfather” App., .... M. C. C. ...., 6-21-60, Div. 1. 
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20.43 Any operations other than those from New York City to Easton 
were, so far as record shows, commenced after critical date, and such opera- 
tions, with no showing of corresponding operations prior to that date, will 
not support grant of authority. MC-118003, Norman Artabane, Com. Car. 
“Grandfather” App., 6-20-60, Div. 1. 


20.43 Lack of profit or ability to obtain business at profitable rates 
is not justifiable basis for applicants’ failure to maintain continuous opera- 
tions in respect to other involved points. Compare 82 M. C. C. 157. MC- 
118299, D. K. & D. D. Bradshaw, Com. Car. “Grandfather” App., 7-13-60, 
mer. 2. 


20.43 In general, where applicant seeks to establish existence of State- 
wide operations, it must show past service to sufficient number of points 
throughout State to be representative of whole. No such showing is made 
here with respect to any transportation. Where point to point operation is 
asserted, there should be shown such consistency and continuity of service 
as would reasonably be expected of any operator endeavoring to hold out a 
good-faith service at particular place. MC-111138, Sub 14, Colonial & Pac. 
Frigidways, Inc., Com. Car. “Grandfather” App., 7-21-60, Div. 1. 


20.43 Only interruptions in service to which sec. 7(c) refers are 
those occurring after critical date, and no exception is made to requirement 
that applicant must be in bona fide operation on May 1, 1958. A similar 
provision in sec. 206(a) of Act has been interpreted in this way. 27 M. C. C. 
751, 754-5. MOC-55811, Sub 48, Craig Trucking, Inc., Com. Car. “Grand- 
father” App., .... M. C. C. , 7-21-60, Div. 1 


20.43 To be entitled to “grandfather” operating rights herein appli- 
cant must present evidence of having conducted substantial and continuous 
operations within scope of application on and subsequent to statutory date. 
MC-113678, Sub 5, Curtis, Inc., Com. Car. “‘Grandfather” App., 6-21-60, 


Div. 1. 


20.43 Applicant revised its tariff reasonably promptly after it proved 
too high, held out continuously same service as its predecessor, suffered 
break in its operations for period of only a few months after it undertook 
new operations, and was actually conducting operations under its holding out 
at time of informal conference herein. Shipments transported by prede- 
cessor, when considered with applicant’s subsequent operation, establish 
bona fide operations on and continuously since critical date within meaning 
of Act and short lapse in operations is not so substantial, in circumstances, 
as to preclude grant of authority to extent set forth in findings. MC-107839, 
Sub 28, Denver-Albuquerque Motor Transport, Inc., Com. Car. “Grandfather” 
App., .... B.C. C. , 7-18-60, Div. 1. 


20.43 As to all other destinations, shipments were transported either 
prior to or subsequent to statutory date but not both. Such lack of con- 
tinuity in movements will not support grant of “grandfather” authority. 
MC-113751, Sub 3, H. F. Dushek, Com. Car. “Grandfather” App. 7-29-60, 
Div. 1. 


20.43 With respect to lack of operations from origin ports to other 
destination points herein, applicant’s explanation that existence of depressed 
rates prevailing in South made it impossible for him to acquire such traffic 
fails to show interruption in service which is beyond his control. MC-117955, 
W. H. Gribble, Jr., Com. Car. “Grandfather” App., 6-21-60, Div. 1. 


20.43 In 82 M. C. C. 157, 160, Commission found that lack of profit 
or ability to obtain business at profitable rates is not excuse for failure to 
conduct any operations. 


Fourteen-month lapse in applicants’ operations is inconsistent with con- 
tinuity of service which must be established in order to show bona fide opera- 
tion on and since critical date, and application should be denied. MO-118107, 
Romeo & Elique Guerra, Com. Car. “‘Grandfather” App., 7-8-60, Div. 1. 
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20.43 In essence, purpose of “grandfather’”’ proviso was to assure sub- 
stantial parity between prior and future bona fide operations in transpor- 
tation of considered commodity. Commission has, in general, construed this 
to mean that applicant must establish by competent evidence continuity of 
operations beginning at least on statutory date (May 1, 1958) and con- 
tinuing thereafter, except for significant interruptions over which he has no 
control. MC-117874, W. A. Handy, Cont. Car. “Grandfather” App,, 

, 7-18-60, Div. 1. 


To Same Effect: 


MC-117878, G. E. Harman, Jr., Cont. Car. ‘“Grandfather’’ App., . 
A , 7-18-60, Div. 1. 


20.43 In general, where applicant seeks to establish existence of 
Statewide operations, it must show past service to sufficient number of points 
throughout State to be representative of whole. Where point to point opera- 
tion is asserted, there should be shown such consistency and continuity of 
service as would reasonably be expected of operator endeavoring to hold 
out a good-faith service at a particular place. MC-118163, Hoosier Produce 
Co. Inc., Com. Car. “Grandfather” App., .... M. C. C. , 6-29-60, Div. 1. 


20.43 To establish bona fide operations, applicant for “‘grandfather’”’ 
certificate must present evidence of substantial and continuous operations 
within scope of his application, both prior and subsequent to statutory date. 
He must show either a regular service or an irregular service of such con- 
sistency and continuity as to be undoubted. Only movements prior to May 
1, 1958 were single shipments in 1954 and 1956 to McKeesport and Chicago, 
respectively. These are not only too sporadic and infrequent to establish 
substantial operations, but they are too remote in point of time to merit con- 
sideration in this application. Moreover, there is an unexplained interrup- 
tion in service of almost 4 years with respect to former point, and almost 
2 years with respect to latter, which interruption casts further doubt as to 
character and scope of applicant’s operations. In these circumstances, appli- 
cant has failed to sustain his burden of proving that he was conducting 
bona fide operations on and continuously since May 1, 1958 in transportation 
of bananas from and to points involved herein. MC-118119, Nicholas 
Juliano, Com. Car. “Grandfather” App., 7-25-60, Div. 1. 


20.48 In proceedings under “grandfather” clause only issue is scope 
of “bona fide’? operations on statutory date and since that time. Evidence 
of sporadic or infrequent shipments do not warrant finding of bona fide 
operations. See 81 M. C. C. 689. But where there are large number of 
shipments moving into one area this may be sufficient to establish pattern 
of operations generally in this particular area. MC-75651, Sub 45, R. C. 
Motor Lines, Inc. Ext.—Grandfather App., 6-21-60, Div. 1. 


20.43 Admittedly, list of representative shipments of frozen fruits 
transported by applicant during year preceding informal conference herein 
is not great. However, he is not a large carrier, operating only 6 pieces of 
equipment suitable for transportation of frozen fruits. As applicant has 
handled frozen fruit shipments with some regularity prior to and in months 
immediately following statutory date from origin point of Sturgeon Bay to 
Chicago and Duluth, that service was rendered with such reasonable degree 
of consistency and continuity as to warrant grant of authority. 81M. C. C. 
689. a > ay ae Sub 1, A. E. Swaer, Com. Car. “Grandfather” App., 
6-30-60, Div. 1. 


20.43 Unexplained 16-month lapse in operations from December, 1956 
to May, 1958, on shipments moving from Norfolk to Louisville reasonably 
cannot be construed to be consistent with a holding out of bona fide opera- 
tions by applicant from and to these points. MC-117786, Riley Whittle, 
Inc., Com. Car. “Grandfather”’ App., 6-28-60, Div. 1. 
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21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Authority to transport “in truckload lots’’ does not embrace 
right to handle a load, mixed or straight, consigned to number of different 
consignees, since consignor, in such a case, would be receiving L.T.L. serv- 
ice in respect to each of separate consignments. See 34 M. C. C. 87. MC- 
117933, Sub 1, L. G. Paris, Com. Car. App., 7-21-60, Div. 1. 


21.02 Duplication—Generally 


21.02 Authority granted to each applicant herein, to extent that it 
duplicates any now held by such applicant, shall not be construed as con- 
ferring more than a single operating right. MC-70451, Sub 214, Watson 
Bros. Transp. Co. Inc. Ext.—Missile Sites, 6-24-60, Div. 1. 

To Same Effect: 


MC-76052, Sub 17, J. B. Able (now retitled Montezuma Truck Lines, 
Inc.) Ext.—Santa Barbara Cty., Calif., 6-23-60, Div. 1. 

MC-74846, Sub 45, L. G. Johnson, Com. Car. “Grandfather” App., 
6-30-60, Div. 1. 
- oe Sub 1, Lay Trucking Co. Inc. Ext.—La Porte, Ind., 6-27-60, 
v. 1. 


MC-101075, Sub 57, Transport, Inc. Ext.—Marshall, Minn., 6-30-60, 
Div. 1. 


21.1 Type of Operation 
21.10 Generally 


21.10 Nature of proposed service must be considered with view to de- 
termining whether it might be performed by either common or contract 
carrier, or by one such class of carriers only. Here this would include 
modification of equipment to accommodate particular aircraft components 
involved, as well as making such modified equipment continuously avail- 
able to shipper requiring it. A common carrier can fulfill its obligations 
to general public by making such service available to all shippers. MC-11185, 
Sub 114, J-T Transport Co. Inc. Ext.—Burbank & Palmdale, Calif., 6-24-60, 
Div. 1. 


21.14 Forwarder 


21.14 Prohibition in sec. 418 of Act against use of instrumentalities 
or services of carriers, other than common carriers, was designed to pre- 
vent forwarders from using contract carriers. I & S 7054, Forwarder Class 
Rates from & to or bet. Off. & W. T. L. Ter., .... I. C. C. ...., 7-26-60, 
Commission. 


21.19 Brokers 


21.19 Although Talmadge’s agents may solicit tour traffic and handle 
preliminary details at points other than at point authorized for conduct of 
its broker activities, actual contract or agreement with passengers must be 
entered into at Philadelphia. See 61 M. C. C. 691. MOC-12698, C. E. Widell 
Broker App., 6-30-60, Div. 1. 


21.2 Dual Operations 
21.20 Generally 


21.20 Jackson’s partnership relation in considered operation may re- 
sult in his control of two motor carriers. Such control, however, is of two 
formerly exempt carriers and was effectuated prior to August 12, 1958. In 
circumstances, since requirements of sec. 7(c) have been met, Commission 
is required to issue appropriate authority subject only to provisions of sec. 
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210 of Act, and no approval under sec. 5(c) of Act by Commission of con- 
trol by Jackson of two operations is required for their continuance. MC- 
117792, Sub 1, J. C. Jackson, Jr. & F. J. Nichols, Com. Car. “Grandfather” 
App., .... M.C.C. ...., 6-30-60, Div. 1. 


21.21 Public & Private 


21.21 Since applicant raises and transports elderberries in private 
carriage, authority granted will be conditioned so as to require him to keep 
these two businesses separate, and to maintain entirely separate accounts 
and records therefor. MO-118335, R. K. Gehret, Com. Car. “Grandfather” 
App., 6-20-60, Div. 1. 


21.21 Record discloses that applicant is engaged in certain other 
activities including private carriage. It is essential in order to comply 
with requirement of Act and Commission’s rules and regulations thereunder 
that any operations authorized herein as well as accounting system therefor 
be conducted and maintained separate and apart from such private carrier 
activities. Grant of authority, as hereinafter set forth, will be so condi- 
tioned. MC-50498, Sub 9, P. J. Miller Ext.—Poultry & Animal Feed, 
7-19-60, Div. 1. 


21.21 Restrictions included in findings to insure that applicant oper- 
ates two businesses separately. MC-117965, Romney Produce Co., Com. Car. 
“Grandfather” App., 6-23-60, Div. 1. 


21.21 Applicant is also engaged in certain private carrier operations. 
This mixture of public and private transportation is not objectionable if two 
types of operation are conducted independently and separate records main- 
tained for each. Appropriate conditions will be attached to authority 
granted herein to insure that applicant’s for-hire certificated operations and 
its other business activities will be conducted separately. MC-117445, Sub 2, 
Williams Grain & Produce Co., Cont. Car. App., 6-30-60, Div. 1. 


21.22 Common & Contract 


21.22 Applicants hold contract carrier authority to transport prepared 
fish food in same territory covered in grant of common carrier authority 
herein. Inasmuch as different class of shippers would be served with respect 
to these authorities, and since operations under permit are limited to those 
performed under contract with a shipper which does not deal in frozen food, 
no unfair competitive advantage will result. Dual operations, therefore, as 
herein described, will be consistent with public interest and National Trans- 
portation Policy. MC-117589, Sub 1, J. H. & J. C. Clark, Com. Car. “‘Grand- 
father” App., 7-21-60, Div. 1. 


21.22 Holding by respondent of common carrier authority authorizing 
operations set forth in Appendices A and C, and of permit containing the 
L & H authority would enable respondent to serve shippers both as a com- 
mon carrier and as a contract carrier in transportation of several commodi- 
ties of similar nature within same area. There is no intention to imply that 
respondent would engage in discriminatory practices; nevertheless, Congress, 
by enacting sec. 210 of the Act, intended to preclude any opportunity for 
such discrimination. See 49 M. C. C. 651. In circumstances, operations 
under aforementioned authorities would be repugnant to provisions of sec. 
210 of Act. Therefore, holding by respondent of common carrier authority 
as described in Appendices A and C, and of permit for authority described 
in Appendix B hereto, authorizing respective operations described therein, 
will not be consistent with public interest and National Transportation 
Policy. 


In many cases involving dual operations restrictions have been imposed 
in grants of operating authority so as to preclude transportation of similar 
commodities within same general area by single carrier possessing contract 
and common carrier authority or by carriers operating under common con- 
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trol. See 77 M. C. C. 651. This does not appear practicable in situation 
here. On occasion, provisions have been made for an election by carrier of 
various courses of action. See 44 M. C. C. 463. 


In circumstances Commission will give respondent privilege of follow- 
ing one of three possible courses of action. MC-30697, Sub 35, Dieckbrader 
Exp. Inc. Conversion Proceeding, .... M. C. C. ...., 7-7-60, Div. 1. 


21.22 Applicant’s presently authorized operations as common carrier 
and operations to be authorized as contract carrier will not be competitive 
with one another. Different commodities are involved in each operation 
and different classes of shippers will be served by each. In circumstances, 
dual operations as herein described will be consistent with public interest 
and National Transportation Policy. MC-116119, Sub 3, J. F. Harris Ext.— 
N. Y. & W. Va., 6-21-60, Div. 1. 

21.22 Findings provide for cancellation of operating rights, if instant 
transaction is consummated. With such cancellation, holding by vendee of 
remaining common and contract-carrier operating rights would be con- 
sistent with public interest and National Transportation Policy. MC-F-7463, 
Wm. H. Huston—Pur. (Por.)—Highway Transp. Co., 7-22-60, Div. 4. 


21.22 Proposed common carrier operation is completely different from 
applicant’s contract carrier operations. Commodities specified in applica- 
tion, supporting shippers, and consignees are all different from those served 
by applicant as contract carrier. Resulting dual operations may therefore 
be approved, however, jurisdiction of matter will be reserved. MC-119345, 
Wm. L. Prickett, Com. Car. App., 6-22-60, Div. 1. 

21.22 J. L. Lawhon, director and major stockholder of applicant, holds 
authority as contract carrier, over irregular routes, (1) of carbonated 
beverages from Atlanta to points in a number of southern States, and (2) of 
specified dry goods and related materials, including men’s shirts, between 
Atlanta, on one hand, and, on other, certain points in Ala. and Fla. No 
authority is here sought to transport these commodities from, to, or be- 
tween points embraced in described permits, and holding by applicant of 
certificate requested herein, and holding of permits authorizing described 
contract carrier operations by J. L. Lawhon, will be consistent with public 
interest and National Transportation Policy. MC-107515, Sub 336, Refrig- 
erated Transport Co. Inc. Ext.—Prepared Dough, 7-19-60, Div. 1. 


21.3 Routes Operated 
21.30 Generally 


21.30 Limitation of grant of authority to traffic moving by way of 
Chicago will not serve any useful purpose. Further, except in unusual cir- 
cumstances not here present, such restriction is contrary to general nature 
of freight forwarder operations in that forwarders historically have exer- 
cised their discretion in routing their traffic. Restriction should not be 
imposed. FF-252, Chi-Can Frt. Fwdg. Ltd., Frt. Forwarder App., 

a. GS. sccuy Seer, Ber. 4d. 


21.33 Irregular Routes 


21.33 Authority to transport passengers over irregular routes could 
not be granted unless restricted to special operations due to proviso of sec. 
207 of Act which precludes issuance of certificate to any common carrier of 
passengers by motor vehicle for operations over other than a regular route 
or routes, and between fixed termini, except as such carriers may be author- 
ized to engage in special or charter operations. MO-94774, Sub 2, Brown’s 
Bus Service, Inc. Ext.—Intermediate Points, .... M. C. C. ...., 6-30-60, 
wav. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 To extent that certain of applications embraced herein seek 
authority in terms of particular mileage radii about either Cheyenne or 
Denver, authority granted herein will be redescribed so as to authorize 
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service to missile sites located in named counties. Compare 78 M. C. C. 157. 
MC-70451, Sub 214, Watson Bros. Transp. Co. Inc. Ext.—Missile Sites, 
6-24-60, Div. 1. 

21.50 Applicant seeks authority both between Rocky Mount and Alta- 
vista and between Rocky Mount and points in eight States and District of 
Columbia. In view of fact that shipper’s needs are confined to a service 
which will allow for consolidation of shipments at either Rocky Mount or 
Altavista and a grant of both authorities is unnecessary for this purpose, 
grant will be confined to latter authority sought. Applicant may then 
achieve objective by loading part of shipments at one plant, and then loading 
remainder of shipments at other plant. MC-30237, Sub 9, L. H. Yeatts Ext. 
—New Furniture, 7-21-60, Div. 1 


21.51 “To or From” Restrictions 


21.51 Shipper evidence only shows need for service on shipments 
which have had prior movement from or through Baltimore. Findings 
herein will be restricted accordingly. MC-52917, Sub 27, Chesapeake Motor 
Lines, Inc. Ext.—Return Shipments, 6-30-60, Div. 1. 


21.51 In recent grants of authority Commission has attempted to 
avoid use of mileage radii, as such grants often present problems of inter- 
pretation. See 78 M. C. C. 157. MC-106400, Sub 21, Kaw Transport Co. 
Ext.—Mo., .... M. C. C. , 6-30-60, Div. 1 


21.54 Specified Plants 


21.54 In any event Harriscn has established need for proposed service 
to its place of business, and, accordingly, such destination point will be 
described in findings as Georgia State Farmers Market at or near Atlanta 
and Forest Park. MC-117757, Sub 1, W. D. Frisbee Ext.—Bananas, 6-30-60, 
Div. 1. 


21.54 Plant site limitation here imposed appears as only way to allow 
applicant to provide needed service while protecting interests of existing 
rail and motor service. MC-1222, Sub 17, Reinhardt Transfer Co. Ext.— 
Ohio, 7-18-60, Div. 1. 

21.54 No evidence was presented showing that other for-hire motor 
carriers are presently rendering similar service to other shippers in South 
Bend, and consequently there is no reason to restrict point of origin granted 
to plant site of supporting shipper. MC-52657, Sub 527, Arco Auto Carriers, 
Inc. Ext.—Trailers in Initial Truckaway & Driveaway from South Bend, 
ere 4s , 7-11-60, Commission. 


21.56 Commercial Zones—Generally 


21.56 Contention that authority to serve New York and Pennsylvania 
includes authority to serve all points in commercial zones of New York City 
and Philadelphia in New Jersey is incorrect. See 54 M. C. C. 21, 92. 
MC-44947, Sub 17, Deioma Trucking Co. Ext.—Canton, Ohio, 7-21-60, Div. 1. 
21.59 Commercial Zones—Specific 

21.59 A number of communities which are in proposed extended zone 
A, such as Pasadena, Glendale, North Hollywood, and Van Nuys on north, 
and Santa Monica, Venice, El] Segundo, and Gardena on west and south, 
of present zone, were recognized in 3 M. C. C. 248 (1937), and 293 I. C. C. 
663, 671 (1954), 299 I. C. C. 347, as integral parts of industrial and business 
community of Los Angeles. I & Ss — Enlargement of Los Angeles Pickup 
& Delivery Area, .... I. C. C. 7-11-60, Div. 3. 

21.59 Since grant of authority to New York, N. Y., includes right to 


serve Yonkers, latter point will not be specifically granted. MC-119325, 
Eliz. Pearson, Cont. Car. App., 7-21-60, Div. 1. 


21.7 Service Authorized 
21.70 Generally 
21.70 Vendor’s household goods authority includes right to participate 
in movement of prestowed household goods in containers, such as liftvans, 
seavans, and other types of containers to and from overseas points. 177 
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M. C. C. 389. Operating rights should not be restricted against movement 
of such traffic in absence of conclusive evidence that such restriction is 
necessary in public interest, which has not been shown here. MC-F-7083, 
a ey 7 a Inc.—Pur.—Apex Universal Van & Storage Co. Inc., 
7-11-60, Div. 4. 


21.71 Class of Patrons 


21.71 Restriction limiting authority to be granted to transportation 
of particular class of passengers would be inappropriate as inconsistent 
with applicant’s status as common carrier. 51 M.C.C.1. In order to avoid 
such an inconsistency and still to limit authority granted so that it will 
conform to applicant’s proof, applicant will be restricted to transportation 
of passengers who are picked up or discharged at site of shipbuilding com- 
pany’s plant. See 72 M. C. C. 539. MC-94774, Sub 2, Brown’s Bus Service, 
Inc. Ext.—Intermediate Points, .... M. C. C. ...., 6-30-60, Div. 1. 


21.71 Nor may bulk starch be transported under Craig’s authority to 
transport “articles generally sold in grocery stores.” This commodity de- 
scription does not limit Craig to transportation of goods intended for sale 
in grocery stores, but it does limit it to goods of kind generally sold in 
grocery stores. This necessarily restricts carrier to transportation of com- 
modities in form in which they are sold in grocery stores. To illustrate; 
a carrier holding considered type of authority might transport aluminum foil 
in small retail packages, but not in other forms and sizes such as that used 
by manufacturers in food processing plants. MC-110420, Sub 227, Quality 
Carriers, Inc. Ext.—Corn Products in Bulk, .... M. C. C. ...., 6-30-60, 
Div. 1. 


21.72 Kind of Shipment 


21.72 Rejected shipments may be transported without authority pro- 
vided appropriate tariff provision is made therefor. Empty containers, 
pallets, and other shipping devices used in outbound movement may be re- 
turned to origin without specific authority. See 49 C. F. R. 165 a.10. 
MC-44947, Sub 17, Deioma Trucking Co. Ext.—Canton, Ohio, 7-21-60, Div. 1. 

21.72 While authority of carrier of household goods includes such 
laboratory furniture and fixtures as those under consideration here, this 
authority is limited to transportation of such items when a “part of stock, 
equipment, or supply’’ of establishments such as those mentioned in 17 
M. C. C. 467. This authority does not extend to transportation of such 
commodities from point of their manufacture, but only to their subsequent 
transportation should owner change its location. 67 M. C. C. 319, 328. 
Exception to this rule permits household goods carrier to provide trans- 
portation of commodities which are of such unusual nature or value as to 
require specialized handling and equipment usually employed in moving 
household goods. Laboratory furniture, equipment, fixtures, and parts, 
under consideration here, consist of such things as sinks, cabinets, blowers 
and hoods which might be found in any laboratory and are clearly not such 
commodities. 49 M. C. C. 242, and 110 F. Supp. 273. MOC-116119, Sub 8, 
J. F. Harris Ext.—N. Y. & W. Va., 6-21-60, Div. 1. 

21.72 It is clear that machines produced by supporting shipper may 
be transported by opposing heavy haulers. Series 400 machine weighs 
47,000 pounds and requires special equipment for loading and unloading 
and its over-the-road-movement. Then series 300 machine weighs 33,000 
pounds and its safe and efficient loading and unloading requires special 
equipment. Moreover, since series 300 machine may be transported on an 
ordinary flatbed trailer, it may also be transported by general commodity 
carriers in those instances when loading and unloading is performed by 
shipper and consignee. 79 M. C. C. 335. MC-40285, Sub 18, I. R. C. & 
D. Motor Frt. Inc. Ext.—Molding Machines, 6-28-60, Div. 1. 

21.72 Although applicant seeks authority for return of damaged ship- 
ments there is no evidence that any such shipments would be made. This 
portion of application will be denied. MC-113533, Sub 32, W. P. Kurtz Ext. 
—Cherryfield, 7-18-60, Div. 1. 
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21.72 No specific authority is required for return movement of empty 
containers and other shipping devices which are incidental to original out- 
bound commodity movement. MC-117933, Sub 1, L. G. Paris, Com. Car. App., 
7-21-60, Div. 1. 

To Same Effect: 

MC-504938, Sub 9, P. J. Miller Ext.—Poultry & Animal Feed, 7-19-60, 
Div. 1. 
MC-119825, Eliz. Pearson, Cont. Car. App., 7-21-60, Div. 1. 

MC-1222, Sub 17, Reinhardt Transfer Co. Ext.—Ohio, 7-18-60, Div. 1. 

21.72 There are commodities which may be moved by both heavy 
haulers and general commodity carriers. 53 M. C. C. 277. In Rowe case, 
64 M. C. C. 229, this category of commodities was described as those which 
require special equipment for loading or unloading or both and only ordinary 
vehicular equipment for over-road portion of transportation, provided loading 
or unloading or both which necessitates special equipment is performed by 
consignor or consignee or both. MC-116955, Sub 5, Steel Haulers, Inc. Ext. 
—Towers, 6-30-60, Div. 1. 

21.72 In view of size and weight of instant traffic, it is probable that 
it could be physically moved on ordinary flatbed trailer. However, con- 
sidering highly radioactive nature of involved commodities and extreme 
importance of safety factors in connection with transportation thereof, 
Commission is disposed to give credence to testimony of experts in atomic 
energy field that safety of operation requires use of lowbed trailer. Con- 
cluded, therefore, that use of special vehicular equipment is required for 
over-road movement of this commodity, and that it may not be transported 
by general commodity carrier. Compare 79 M. C. C. 572. Also, no different 
conclusion is warranted because shipper provides special equipment on 
which this traffic moves. See 78 M. C. C. 269. MC-109397, Sub 32, Tri- 
State Trucking Co. Ext.—Arco, Idaho, .... M. C. C. ...., 6-30-60, Div. 1. 

21.72 Shipments which have been rejected by consignee because 
damaged in transit or for any other reason may be returned to their respec- 
tive origins by carrier having them in its possession without specific 
authority, provided such service is covered by an appropriate tariff provision. 

Dry fungible commodities in bulk are not within heavy hauling author- 
ity. 64 M.C.C. 99,100. MC-108461, Sub 77, Whitfield Transp. Inc. Ext.— 
Las Cruces, N. Mex., .... M. C. C. ...., 7-18-60, Div. 1. 

21.72 Shipments which have been rejected by consignee, because of 
damage in transit or for any other reason, may be returned to origin point 
by carrier having them in its possession without specific authority, provided 
such service is covered by appropriate tariff provision. But shipments which 
have been accepted by a consignee, and which such consignee later desires 
for any reason to return to original consignor require specific authority. 
Need for applicant’s service in return movement has been adequately shown 
here. MC-30287, Sub 9, L. H. Yeatts Ext.—New Furniture, 7-21-60, Div. 1. 


21.74 Kind of Vehicle to be Transported 


21.74 There is no more justification for concluding that a carrier, such 
as Sober, which holds authority to transport “trucks,’’ one of many vehicles 
covered by class heading, ‘‘Automobiles, trucks and buses,’’ 61 M. C. C. 766, 
is authorized to transport “‘trailers,’’ than there would be for concluding 
that carrier authorized to transport ‘‘automobiles” is authorized to transport 
automobile show paraphernalia, equipment, and supplies. Distinction be- 
tween trucks and trailers has long been recognized. In 2 M. C. C. 703 (711), 
“trailers” were mentioned in contrast to “trucks.” Distinction between such 
motor vehicles has been observed in subsequent decisions. See 54 M. C. C. 
689, 62 M. C. C. 539 and 76 M. C. C. 12. 

To extent that interpretation herein of authority to transport “‘trucks”’ 
differs from interpretation made in 73 M. C. C. 609 and 77 M. C. C. 605, 
latter are hereby overruled. MC-52657, Sub 527, Arco Auto Carriers, Inc. 
Ext.—Trailers in Initial Truckaway & Drivecaway from South Bend, .... 
M. C. C. ...., 7-11-60, Commission. 
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21.75 Character of Movement 


21.75 Sober holds no initial but only secondary truckaway and drive- 
away authority. It cannot handle initial movement of shipper’s trailers 
because tractors pulling them are themselves in secondary movement. Two 
movements are clearly distinct, and authority is required for each. Charac- 
terization of tractor movement as “‘secondary’’ does not govern characteri- 
zation of trailer movement or change plain fact that latter is an initial 
movement. See 49 M. C. C. 63, 70-71. MC-52657, Sub 527, Arco Auto 
Carriers, Inc. Ext.—Trailers in Initial Truckaway & Driveaway from South 
Bend, .... M. C. C. , 7-11-60, Commission. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 There is justification for imposing restriction in nature of 
“‘Keystone”’ restriction which is in authority to be converted. A comparable 
restriction in certificate to be issued is necessary to insure “substantial 
parity’ between such certificate and existing permit. 81 M. C. C. 561. 
MC-52974, Sub 7, Jacobs Transfer Co. Inc., Conversion Proceeding, 6-27-60, 
Div. 1. 


21.9 Authorized Transportation of Persons 
21.91 Regular Route 


21.91 Service proposed by applicant herein is clearly that of a regular- 
route common carrier of passengers. Applicant will not assemble groups 
of passengers for special trips, nor will it operate on an irregular or sporadic 
basis; rather it will operate over fixed route and follow regular daily 
schedule. Therefore, proposed service may not be properly described as a 
special operation, and authority to be granted should not be restricted in 
this way. MC-94774, Sub 2, Brown’s Bus Service, Inc. Ext.—Intermediate 
Pee, aces ED & GC , 6-30-60, Div. 1. 


21.92 Charter Operations 


21.92 Difference between a charter and special service is well estab- 
lished. Charter service entails providing transportation for a group, as- 
sembled by someone other than carrier, which contracts for exclusive use 
of a bus for duration of a particular trip or tour. 29 M. C. C. 293. It is 
an irregular call-on-demand type of service which may not be allowed to 
evolve into a regularly scheduled service over fixed routes. 78 M. C. C. 655, 
665. MC-94774, Sub 2, Brown’s Bus Service, Inc. Ext.—Intermediate Points, 
ven 3 oe ee , 6-30-60, Div. 1. 


21.93 Special Seenatheies 


21.93 Term special operations has been described as a ‘“catchall’’ 
classification falling somewhere between usual scheduled operations of 
regular-route passenger carriers, involving sale of individual tickets to all 
comers, and charter service, which involves exclusive use of vehicle by estab- 
lished group. 62 M. C. C. 731, 739. 


Special service contemplates that service rendered generally on week- 
ends, holidays, or other special occasions to a number of passengers which 
carrier itself has assembled into travel group through its own sales to each 
individual passenger of ticket covering a particular trip or tour planned 
or arranged by carrier. 29 M. C. C. at 297. 


In 8 M. C. C. 124, sightseeing tours provided on regular schedule were 
found to constitute special operation. 


Where special operations are authorized and service to be performed 
does not involve sightseeing or pleasure tours, service to be provided must 
be found to be “‘special’”’ in sense that it could not be provided by a passenger 
carrier operating in conventional manner. MC-94774, Sub 2, Brown’s Bus 
Service, Inc. Ext.—Intermediate Points, .... M. C. C. , 6-30-60, Div. 1. 
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22. Commodity Authority 
22.0 Generally 


22.01 Interpretation 


22.01 All certificates issued to motor carriers will be interpreted as 
authorizing return transportation, inter alia, of empty boxes, cases, barrels, 
drums, bottles, pallets, and other containers and shipping devices of similar 
nature. MC-106433, Sub 2, Antrim Transp. Co. Inc. Ext.—Natick, Mass., 

... M. C. C. ...., 6-28-60, Commission. 


22.05 “General Commodities” 


22.05 Portion of considered traffic which requires loading and unload- 
ing by fork lifts and other special materials handling devices is routinely 
handled by equipment furnished by consignors and consignees. It is well 
established that general commodities carriers whose authority excepts 
“commodities requiring special equipment’? may transport such commodities 
where ordinary vehicular equipment is used by carriers and loading and 
unloading is done by consignor or consignee. 64 M. C. C. 229, 240, and 
79 M. C. C. 335. MOC-107107, Sub 113, Alterman Transport Lines, Inc. Ext. 
—Aluminum, .... M. C. C. ...., 7-18-60, Div. 1. 


22.05 Applicant now holds authority to transport general commodi- 
ties, with exceptions not here pertinent, from and to number of points to 
which its ‘“‘grandfather’ proof pertains. Shipments of frozen fruit, berries, 
vegetables, and of tea, transportation of which were formerly exempt from 
economic regulation, could have been and still can be transported by appli- 
cant under its general commodity authority. In such instances grant of 
additional authority based on past operations would not only be unnecessary 
but inappropriate as there can be no reason for applicant’s having handled 
these shipments as agricultural commodities rather than as commodities 
it was authorized to transport. MC-75651, Sub 45, R. C. Motor Lines, Inc. 
Ext.—Grandfather App., 6-21-60, Div. 1. 


22.06 Descriptions 


22.06 Salad oils, shortenings, and cooking oils are so named because 
of their use and these materials constitute blends of crude animal oils and 
fats and vegetable oils and properly may be described as such blends. 
MC-1938051, Sub 81, Walker Hauling Co. Inc. Ext.—Vegetable Oils, 7-11-60, 
Div. 1. 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Although specific commodities authorized herein are all broadly 
classed as dry chemicals, neither conclusions herein nor state of record 
affords any basis for grant of authority in generic terms or an inclusive 
definition of term ‘“‘chemicals in dry form.” MC-115523, Sub 32, Clark 
Tank Lines Co. Ext.—Chemicals, 6-30-60, Div. 1. 


22.54 Latex emulsion here under consideration is chemical compound 
which is used as ingredient in manufacture of paints and waxes; and, as 
such, it is clearly within scope of protestant’s authority to transport chemi- 
cals. Compare 82 M. C. C. 65. 


While liquid adhesives are also within generic class of chemicals when 
used as ingredient in manufacture of an end product, 66 M. C. C. 261, they 
are not chemicals as defined in Maxwell case, 63 M. C. C. 677, when shipped 
as an end or finished product, which at time of transportation requires no 
further processing, and which has same function and purpose whether pur- 
chased in bulk or in packaged form. MC-110420, Sub 242, Quality Carriers, 
Inc. Ext.—Vegetable Oils, 6-30-60, Div. 1. 
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22.8 Necessaries 
22.81 Manufactured Foods 


22.81 Term ‘“foodstuffs’’ connotes only those things which are used 
for human consumption as foods. Here, number of American’s customers 
are engaged in manufacture of paper, paint, glue and other non-food 
products. Since some of starch involved herein is not for human consump- 
tion, Craig cannot, under its foodstuffs authority, render complete service 
necessary to meet shipper’s disclosed transportation needs. MC-110420, 
Sub 227, Quality Carriers, Inc. Ext.—Corn Products in Bulk, .... M. C. C. 
..+., 6-30-60, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 While applicant has been unable to Operate at a profit for past 
2.5 years, it is a going concern and has been able to meet its obligations as 
they arise and its shareholders have recently invested additional funds for 
purchase of another armored vehicle. Inauguration of proposed service does 
not appear to require any substantial outlay of funds by applicant, and in 
these circumstances, there is no justifiable basis for finding applicant not fit 
to provide this service. MC-119108, Armored Car Services, Inc. Ext.— 
Fairfax Cty., Va., 6-27-60, Div. 1. 


23.10 Applicant’s overall operations are profitable, and from all ap- 
pearances slight excess of current liabilities over current assets can be easily 
corrected in further course of business. MC-110012, Sub 7, G. B. C. Inc. 
Ext.—Various Commodities, 6-24-60, Div. 1. 


23.4 Relations with Other Carriers 
23.41 Duplicate Authority To Affiliates 


23.41 Where applicant is agent of a household-goods carrier holding 
authority which it seeks to duplicate, its proposed service, then, must be 
shown to be required in addition to services of existing authorized carriers 
including that of its principal. 76 M. C. C. 199, 207. Record is silent as to 
any inadequacies in existing services offered by protestants. MC-89552, 
Sub 5, James Calder Ext.—Western States, 7-20-60, Div. 1. 


23.41 Such things as an applicant’s financial structure and its relation- 
ship with other carriers are matters which affect its fitness and ability to 
function efficiently, to operate in manner that is consistent with public 
interest and to conform to Commission’s rules and regulations. Compare 
78 M. C. C. 105. MOC-116119, Sub 3, J. F. Harris Ext.—N. Y. & W. Va., 
6-21-60, Div. 1. 


23.42 Sec. 5(2) Approval Necessary 


23.42 Authority granted herein must be conditioned upon approval by 
Commission, in a proceeding instituted under sec. 5(2) of Act, of common 
control of applicant and Jerry Lipps Truck Service. MC-118959, Sub 1, 
Jerry Lipps, Inc., Com. Car. App., 7-19-60, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 


23.50 Grant of authority to applicant would not be inconsistent per se 
with public interest and National Transportation Policy merely because it 
and its four principal supporting shippers are under common control. A 
contract carrier, unlike a common carrier, is under no duty to render im- 
partial service to public. It may serve only those with whom it has contracts. 
MC-1188038, Atlantic Truck Lines, Inc., Cont. Car. App., .... M. C. C. 
6-27-60, Div. 1. 
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23.6 Unauthorized Operations 
23.60 Generally 


23.60 In report in applicant’s Sub 21 proceeding, Commission con- 
sidered applicant’s recent conviction for violating Act by operating in inter- 
state commerce without appropriate authority from Commission and found 
that applicant was fit to conduct operations there involved provided it has 
not wilfully continued to operate without authority. In absence of any 
new evidence similar finding is warranted here. MO-52917, Sub 27, Chesa- 
peake Motor Lines, Inc. Ext.—Return Shipments, 6-30-60, Div. 1. 

23.60 Applicant has been transporting returned shipments of furni- 
ture from points in Twenty-five State area to Morristown for shippers with- 
out appropriate authority, and it here seeks authority for these movements 
as well as those from points in Six State area. While not condoned, appli- 
cant’s past unauthorized operations, in circumstances shown here should 
not be regarded as bar to grant of new authority shown to be needed. 

Applicant is admonished to comply strictly to terms of its certificate 
and to perform only such service as is authorized thereby. 

It is also apparent that applicant’s unlawful operations in past have 
been in response to pressure by shippers supporting instant application and 
latter must therefore bear a degree of responsibility. Shippers are therefore 
cautioned to make certain in future that they do not utilize their position 
to encourage applicant and other carriers to violate law and make certain 
that carriers that they utilize hold necessary authority. MC-110012, Sub 7, 
G. B. C. Inc. Ext.—Various Commodities, 6-24-60, Div. 1. 

23.60 Applicant has transported composition or asphalt tile flooring 
to points throughout Michigan without appropriate authority. Applicant 
maintains that such operations were conducted openly and in mistaken belief 
that they were authorized under its existing roofing material authorities. 
Such unauthorized operations are not condoned. However, circumstances 
here do not warrant denial of application. To do so would deprive Manville 
of needed service for which no other existing motor carrier is shown to be 
available. Applicant is admonished, however, to refrain from such un- 
authorized operations in future. MC-105269, Sub 27, Graff Trucking Co. 
Inc. Ext.—Bldg. & Insulating Materials, 6-27-60, Div. 1. 

23.60 Questionable practices leading to conclusion respecting finding 
of applicant’s lack of fitness in 79 M. C. C. 331 occurred during period sub- 
stantially prior to this proceeding; and record herein establishes that appli- 
cant is now complying with rules and regulations. Under circumstances, 
applicant’s past violations will not be construed as rendering him unfit to 
provide service which is shown to be needed. MC-50493, Sub 9, P. J. Miller 
Ext.—Poultry & Animal Feed, 7-19-60, Div. 1. 


23.62 Good Faith 


23.62 Admittedly applicant operated illegally for several months be- 
tween Washington and Fairfax under mistaken impression that latter point 
was within commercial zone of Washington, but such operations were inno- 
cently conducted and are not attributable to any wilful disregard of our 
regulations. Since applicant immediately terminated these operations upon 
realization that they were unlawful, these operations do not warrant denial 
of application or negative finding as to applicant’s fitness. Applicant is 
admonished to refrain in future from performance of Operations requiring 
authority from Commission unless and until appropriate authority is first 
cbtained therefor. MC-119108, Armored Car Services, Inc. Ext.—Fairfax 
Cty., Va., 6-27-60, Div. 1. 

23.62 Although applicant has operated in interstate commerce for 
several years without appropriate authority, he has not wilfully engaged in 
such operations in defiance of statutory requirements of Act. Applicant has 
exercised diligence in remedying situation by filing instant application. His 
past unlawful operations should not constitute bar to grant of authority 
herein. MC-119212, Michael Botek, Cont. Car. App., 6-23-60, Div. 1. 
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23.63 Reformation 


23.63 Applicant was diligent in applying for authority when propriety 
of its operations was questioned. MC-118828, Sub 1, H. K. Friesen, Com. 
Car. App., 6-20-60, Div. 1. 


23.9 Brokers 
23.91 Independence 


23.91 There is no reason to believe that applicant would discriminate 
in its choice of carriers; and, if anything, existing motor carriers stand to 
benefit from added traffic which might be generated in territory as result 
of applicant’s solicitation. MC-12698, C. E. Widell Broker App., 6-30-60, 
Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Proof required with respect to application for authority to 
transport household goods is somewhat different than with respect to one 
for authority to transport commodities which are shipped regularly by same 
shipper. This is because of difficulty in obtaining supporting-shipper testi- 
mony from members of public who may use an applicant’s service only once 
or infrequently. MC-17868, Sub 4, H. E. Brinkerhoff & Sons Transp. Co. 
Ext.—dAlaska, 6-30-60, Div. 1. 


24.01 While it is recognized that evidentiary requirements in house- 
hold-goods applications differ from those in other types of proceedings, basic 
requirement for proof of public convenience and necessity remains same. 
In absence of showing of any material inadequacies in existing service, 
application must be denied. MC-89552, Sub 5, James Calder Ext.—Western 
States, 7-20-60, Div. 1. 


24.01 Inability of Peck to have shipper support for his application to 
engage in forwarder service does not relieve him of statutory burden of 
proving that his proposed service be consistent with public interest and 
National Transportation Policy. Applicant has not met this burden. FF-252, 
Chi-Can Frt. Fwdg. Ltd., Frt. Forwarder App., .... I. C. C. , 7-7-60, 
Div. 1. 


24.01 Where, as here, evidence is necessarily vague and speculative 
as to volume and frequency of traffic, points from and to which considered 
products will move, and method by which such traffic will be shipped, bare 
assertion that available service is unsatisfactory cannot be accepted as proof 
of that fact, especially when shipper has not utilized service of existing 
carriers in recent years. MC-£405, Sub 306, Dealers Transit, Inc. Ext.— 
Kansas City, 7-18-60, Div. 1. 

24.01 While it is recognized that evidence of present or future need 
for transportation of household goods is difficult to obtain because of non- 
repetitive character of traffic, nevertheless, some showing must be made 
that existing carriers cannot or are not adequately serving public. Appli- 
cant’s past participation in land-sea and land-air operations between Seattle 
and Alaska, standing alone, does not establish need for its proposed service 
overland, nor does it assure that such service, if authorized, would in fact 
be utilized by any shipper or shippers. MC-110149, Sub 3, Dean Van Lines, 
Inc. Ext.—Alaska, .... M. C. C. , 7-19-60, Div. 1. 

24.01 Applicant for motor carrier operating authority must establish, 
among other things, that need exists for service proposed, and that services 
of existing carriers are inadequate to meet such need. MO-119334, J. F. 
English, Cont. Car. App., 6-23-60, Div. 1. 

24.01 In absence of showing that existing service would be inadequate 
to meet shipper’s reasonable transportation needs, applicants have failed to 
sustain their burden of proof, and application as it pertains to service to 
and from Shelby should be denied. MC-118638, Wm. R. & M. R. Fischer, 
Com. Car. App., .... M. C. C. , 6-30-60, Div. 1. 
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24.01 Applicants have burden of establishing that existing carriers are 
not able to satisfy reasonable transportation needs of consignors and con- 
signees and of showing that existing carriers will not be adversely affected 
by grant of authority sought. MC-119141, J. W. & Evelyn Gilmore, Com. 
Car. App., 6-30-60, Div. 1. 


24.01 Shipper has not presented any specific instances wherein pro- 
testants’ service was materially unsatisfactory, and general assertions of 
inadequacies do not afford sufficient basis upon which to predicate grant of 
authority to serve territory presently served by those carriers. MC-105269, 


Sub 27, Graff Trucking Co. Inc. Ext.—Bldg. & Insulating Materials, 6-27-60, 
Dev. i. 


24.01 With respect to proposed operation from and to Princeville, 
applicant has burden of affirmatively showing lack of or inadequacy in 
service of existing carriers. Generalized allegations of inadequacy in services 
of existing carriers are insufficient to sustain this burden. MOC-35628, 
Sub 227, Interstate Motor Frt. System Ext.—Princeville, Ill., 7-18-60, Div. 1. 


24.01 Burden is upon applicant for common carrier authority to show 
by substantial evidence that public convenience and necessity require grant- 
ing of authority sought. MC-115651, Sub 4, Kaney Transp. Inc. Ext.— 
Bettendorf, Iowa, 6-29-60, Div. 1. 


24.01 Although only applicant provides Standard Oil with ‘‘key-stop” 
service, this is not of itself sufficient reason for granting application. 76 
M. C. C. 293. MC-106400, Sub 21, Kaw Transport Co. Ext.—Mo., 

» ©. , 6-30-60, Div. 1. 


Before Commission may authorize institution of new operation 
it may first find that substantial need for such service exists and that it will 
be utilized to extent for which authority is sought. MC-61403, Sub 50, 
Mason & Dixon Tank Lines, Inc. Ext.—Liquid Caustic Potash to Tenn., 
7-15-60, Div. 1. 


24.01 Applicant for authority to provide new service for supporting 
shipper has burden of demonstrating that service available from existing 
carriers is unsuitable or unsatisfactory in some material respect. MC-111812, 
Sub 73, Midwest Coast Transport, Inc. Ext.—Canned Goods, 7-18-60, Div. 1. 


24.01 While proposed service of applicant may be beneficial and con- 
venient and may be used by shipper, it does not follow that new operating 
rights should be granted on these grounds alone. Existing carriers, both 
motor and rail, are ready, willing, and able to provide shipper with compre- 
hensive transportation service. MC-119056, Midwest Truck Dispatch, Inc., 
Com. Car. App., 6-29-60, Div. 1. 


24.01 Carrier which instituted an operation transporting commodities 
embraced in amendment to sec. 203(b)(6) by Transportation Act of 1958, 
between May 1, 1958 and August 12, 1958, may continue such operation 
until an application, filed on or before December 10, 1958, for certificate or 
permit authorizing such operation is acted on in accordance with sec. 207 
or 209 of Act, whichever is applicable. In determining extent of permanent 
authority to be issued in this proceeding, which is for common carrier 
authority, Commission must be guided by principles applicable to applica- 
tions for certificates of public convenience and necessity filed under sec. 207 
of Act. MC-118428, E. C. More, Com. Car. ‘Interim’? App. (now retitled) 
Transamerican Frt. Lines, Inc. Ext.—Seabrook, N. J., .... M. C. C. 
6-20-60, Div. 1. 


24.01 In proceedings of this type it is incumbent upon applicant to 
establish real and substantial need for proposed service that existing car- 
riers are either unwilling or are unable to meet. MOC-106398, Sub 119, 
National Trailer Convoy, Inc. Ext.—Corona, Calif., 6-29-60, Div. 1. 

24.01 In absence of showing that protestants are unable or unwilling 
to meet shipper’s reasonable transportation needs, no additional competitive 
service should be permitted to enter field. MC-52920, Sub 27, Pacific High- 
way Transport, Inc. Ext.—Chelatchie Prairie, Wash., 6-30-60, Div. 1. 
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24.01 Carrier of household goods is faced with situation in which its 
customers, actual or potential, are not regular shippers but are persons who 
will use its service only on rare occasions, and Commission has granted 
authority to such applicants even when they have had comparatively little 
public support. In every such instance, however, there was some affirmative 
showing that proposed service would serve useful public purpose, and was 
responsive to public need. In determination of issue of public need it has 
long been recognized that inadequacy of existing facilities is basic ingredient. 
82 F. Supp. 153, affirmed 338 U. S. 802. Here, evidence consists solely of 
inconclusive statistics and self-serving statements. This is insufficient, and 
wholly fails of proof that existing carriers have been or are unable to meet 
reasonable transportation requirements of those seeking their service. 
MC-119078, H. O. Potter & B. A. McOsker, Com. Car. App., 7-21-60, Div. 1. 

24.01 Applicant has failed to sustain its burden of establishing need 
for proposed operation or of showing any inability or unwillingness on part 
of existing carriers to meet shipper’s reasonable transportation needs. Ac- 
cordingly, application should be denied. MC-65941, Sub 20, Tower Lines, 
Inc. Ext.—Grafton, W. Va., 6-24-60, Div. 1. 


24.01 Where, as here, operations in interstate commerce under proviso 
are involved, and transaction involves one by multi-state operator to 
acquire underlying state rights and to continue interstate operations through 
issuance to it of certificate of public convenience and necessity by Commis- 
sion, based solely on such past proviso operations, proof presented, within 
meaning of Elliott case, 38 M. C. C. 547, and in order to justify issuance 
of such certificate, must be convincing. It must be more comprehensive than 
that involving merely transfer of certificate issued by Commission where 
question of public convenience and necessity previously has been determined. 
MC-F-6909, Transport Motor Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. 
....+, 6-30-60, Div. 4. 

24.01 In determining whether carrier should be granted authority in 
any given situation, nature of area to be served, sufficiency of existing service, 
present competitive situation, and particular transportation requirements 
must be considered. MC-70451, Sub 214, Watson Bros. Transp. Co. Inc. 
Ext.—Missile Sites, 6-24-60, Div. 1. 


24.01 In absence of showing that protestants are unable or unwilling 
to provide service proposed by applicant, application must be denied. 
MC-118904, Lonnie Wood, Com. Car. App., 7-19-60, Div. 1. 


24.02 Brokerage 


24.02 Existing brokers cannot offer service which applicant seeks to 
perform at Camden and Haddonfield. MC-12698, C. E. Widell Broker App., 
6-30-60, Div. 1. 


24.03 Contract Carriage 


24.03 Section 209(b) of Act sets forth certain criteria which must be 
considered in determining whether issuance of permit will be consistent with 
public interest and National Transportation Policy. These are: (1) number 
of shippers to be served by applicant, (2) nature of proposed service, (3) 
effect of denial upon applicant and supporting shipper, (4) effect of grant 
upon services of opposing carriers, and (5) changing character of shipper’s 
requirements. MC-119212, Michael Botek, Cont. Car. App., 6-23-60, Div. 1. 

To Same Effect: 

MC-119108, Armored Car Services, Inc. Ext.—Fairfax Cty., Va., 6-27-60, 
Div. 1 


MC-118803, Atlantic Truck Lines, Inc., Cont. Car. App., .... M. C. C. 
., 6-27-60, Div. 1. 


MC-119125, F. V. A. Trucking, Inc., Cont. Car. App., 6-29-60, Div. 1. 


MC-11185, Sub 114, J-T Transp. Co. Inc. Ext.—Burbank & Palmdale, 
Calif., 6-24-60, Div. 1. 


MC-119325, Eliz. Pearson, Cont. Car. App., 7-21-60, Div. 1. 
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24.03 Section 209(b) of Act requires Commission to take cognizance, 
among other things, of nature of service proposed and effect that grant 
would have upon supporting shipper and service of opposing carriers. 
MC-116119, Sub 8, J. F. Harris Ext.—N. Y. & W. Va., 6-21-60, Div. 1. 

24.03 In determining whether contract carrier authority should be 
granted, Commission is required to give consideration, inter alia, to nature 
of proposed service, effect which granting permit would have on services 
of protesting carriers, effect denial would have upon applicant and shipper, 
and changing character of shipper’s requirements. MC-117830, Sub 2, 
Americo Pacelli, Cont. Car. App., 7-15-60, Div. 1. 


24.06 Registered Truck Operation 


24.06 Prior continued operations under proviso is itself evidence of 
public need for continuance thereof. 75 M. C. C. 769. On other hand, 
criteria applicable to proceedings such as those involved herein are generally 
stated in 75 M. C. C. 647. MOC-F-6909, Transport Motor Exp. Inc.—Pur.— 
Joseph Marfise, .... M. C. C. ...., 6-30-60, Div. 4. 


24.09 Substitution of Contract for Private Carriage 


24.09 No for-hire motor service appears to be available to Six State 
area which will permit of uncrated shipments, as well as frequent multiple 
drop-offs in transit shown to be required. Traffic to Six State area has 
moved heretofore in shippers’ private motor carriage, and this traffic would 
be turned over to applicant. Applicant has shown clear need for this 
service, and it will be authorized in findings. MC-110012, Sub 7, G. B. C. 
Inc. Ext.—Various Commodities, 6-24-60, Div. 1. 


24.09 Although rail service is being used, shipper is also entitled to 
adequate for-hire motor carrier service to satisfy its requirements without 
relying on its own equipment to such substantial degree. MC-106400, 
Sub 17, Kaw Transport Co. Ext.—Horn, Mo., 7-26-60, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Although applicant does not consider existing service adequate, 
and although only protestant does not hold permanent authority to operate 
between involved points, applicant has failed to establish any definite need 
whatever for its proposed operation. Application should be denied. MC- 
17868, Sub 4, H. E. Brinkerhoff & Sons Transp. Co. Ext.—Alaska, 6-30-60, 
Div. 1. 


24.10 While evidence as to specific locations of shipper’s customers is 
indefinite, it is not necessary to name various points of past movement under 
circumstances where, as here, it is clear that shipper has been shipping to 
considered destination area and commodities are in widespread use terri- 
torially. MC-44947, Sub 17, Deioma Trucking Co. Ext.—Canton, Ohio, 
7-21-60, Div. 1. 


24.10 While applicant’s contentions that atomization of authority 
may impair his ability to render complete service may well bear on a need 
for a particular service, these contentions have no merit in “grandfather” 
application where scope of past and continuous operations is controlling. 
MC-118039, A. V. Edmondson, Com. Car. “Grandfather” App., 6-23-60, 
Div. 1. 


24.10 General and unsubstantiated conclusion cffered by protestant 
that traffic will not support year-round service can be given little weight in 
light of evidence of public witnesses to contrary. MC-58915, Sub 38, Lincoln 
Transit Co. Inc. Ext.—Secaucus, 7-11-60, Div. 1. 


24.10 An exhibit purporting to show location of producers of involved 
commodities, without any definite statement of either present or prospective 
shipments from or to these locations, is insufficient to justify grant of 
authority sought. MC-92988, Sub 342, Eldon Miller, Inc. Ext.—Four Prairie 
States, 6-24-60, Div. 1. 
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24.10 Although much of shippers’ support relates to future needs, 
considering their present production and gradual change in process of dis- 
tribution, proof of such future need must necessarily be somewhat less 
definite than proof of present need. MC-110420, Sub 227, Quality Carriers, 
Inc. Ext.—Corn Products in Bulk, .... M. C. C. ...., 6-30-60, Div. 1. 

24.10 Shipper support herein relates to future need, but recognizing 
increase in their production and gradual process of expansion, proof of such 
future need may be somewhat less specific and definite than proof of present 
—_ —e Sub 51, Schirmer Transp. Co. Inc. Ext.—Fertilizer, 
6-24-60, Div. 1. 


24.10 Because of nature of shippers’ products, there is a present or 
potential customer at every population point in destination territory and 
pinpointing all such locations is difficult because of constant turnover in 
customers by reason of competitive nature of business. MC-108051, Sub 81, 
Walker Hauling Co. Inc. Ext.—Vegcetable Oils, 7-11-60, Div. 1. 

24.10 While no motor carrier service appears presently to be avail- 
able from shipping point at Whiteford to points in Delaware, applicants still 
must sustain their burden of proof as to existence of substantial public 
need for service. While showing of definite future need for service generally 
will justify grant of operating authority, a mere unsubstantiated anticipa- 
tion, as here, is insufficient to support such finding. MC-100662, Sub 12, 
K. K. & H. E. Zechman Ext.—Baltimore, Md., 6-30-60, Div. 1. 


24.11 Preference or Desire 


24.11 Mere desire of an agent for foreign freight forwarding business 
to establish his own freight forwarder service in United States does not, 
standing alone, justify granting of permit. FF-252, Chi-Can Frt. Fwdg. 
Ltd., Frt. Forwarder App., .... I. C. C. ...., 7-7-60, Div. 1. 


24.11 Shipper’s mere desire to eliminate interlining of its traffic is 
insufficient, in absence of probative evidence demonstrating inadequacy in 
existing multiple-line operations to warrant authorization of proposed new 
service. MC-35628, Sub 227, Interstate Motor Frt. System Ext.—Princeville, 
Ill., 7-18-60, Div. 1. 

24.11 In absence of proof of any material inadequacy in available 
service, mere preference of shipper for proposed service does not afford 
sufficient basis upon which to predicate grant of operating authority. 
MC-4405, Sub 306, Dealers Transit, Inc. Ext.—Kansas City, 7-18-60, Div. 1. 


24.11 Shipper’s desire or preference for complete, direct motor service 
is not proper basis for grant of authority unless effort has first been made 
to utilize such existing transportation services as are available, and such 
services are shown to be materially inadequate or unsatisfactory. MC- 
117830, Sub 2, Americo Pacelli, Cont. Car. App., 7-15-60, Div. 1. 

24.11 In absence of proof of material deficiencies in available service, 
mere preference of shippers for applicant’s proposed service does not afford 
sufficient basis upon which to predicate grant of operating authority. MOC- 
102817, Sub 4, Perkins Trucking Inc. Ext.—Miami Cty., Ind., 7-19-60, Div. 1. 

24.11 Desire of supporting witnesses to engage services of particular 
carrier, standing alone, does not constitute sufficient basis for grant of 
authority where existing carriers can handle traffic. MC-119250, Triple R 
Trucking Co. Inc., Com. Car. App., 6-23-60, Div. 1. 

24.13 Use of Existing Carriers 


24.13 Until Rabouin has been given a fair trial by supporting shipper, 
his service cannot be considered inadequate to meet shipper’s reasonable 
transportation needs. MC-30900, Sub 13, Filkins Transp. Co. Inc. Ext.— 
Berkshire Cty., Mass., 6-24-60, Div. 1. 

24.13 Shipper has not used existing service to extent that it is avail- 
able. Application must be denied. MC-119853, K. L. Gardner, Com. Car. 
App., 7-21-60, Div. 1. 
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24.13 As shipper has not sought to use available joint-line service, it 
is in no position to stigmatize it as inadequate. MC-59583, Sub 83, Mason & 
Dixon Lines, Inc. Ext.—Lake Junaluska, 6-24-60, Div. 1. 

24.13 There is direct single-line service available from both protest- 
ants which seems, from this record, wholly suitable to meet asserted needs 
of supporting shipper. This service should be tested and found unsatisfac- 
tory in some essential respect before new service proposed may be author- 
ized. MC-78705, Sub 14, McLain Trucking, Inc. Ext.—Wixom, Mich., 
7-27-60, Div. 1. 


24.13 Shippers cannot maintain that existing service is inadequate 
when they have not utilized that service, when traffic expected to be moved 
is both seasonal and speculative, and when protestants’ service has not been 
found wanting in any material respect. MC-63562, Sub 35, Northern Pac. 
Transport Co. Ext.—Yellowstone Nat. Park, 6-28-60, Div. 1. 


24.13 Until there has been opportunity to test newly authorized serv- 
ice, Commission cannot justifiably find need for an additional carrier. MC- 
1222, Sub 17, Reinhardt Transfer Co. Ext.—Ohio, 7-18-60, Div. 1. 

24.13 Although multiple drop-off single-line motor service to all desti- 
nation States herein, as proposed, would be an ostensible advantage to ship- 
pers, this factor, of itself, does not justify authorization of new service which 
would dilute authority of untested existing motor carriers. 79 M. C. C. 595. 
MC-110505, Sub 48, Ringle Truck Lines, Inc. Ext.—Twine, 6-27-60, Div. 1. 


24.13 In view of fact that there is motor carrier service available and 
willing to provide service sought, and because not all of these services have 
been used, or found inadequate, Commission is impelled to deny application. 
MC-117068, Sub 1, H. H. Schultz, Ext.—Wis., 6-27-60, Div. 1 


24.14 Proximity of Carrier Terminals 


24.14 Although 4 of 5 supporting lumber mills are located closer to 
points where applicant stations equipment than to protestant’s terminal, 
most of supporting shippers have used protestant’s service in past, and they 
have not cited any specific instances when greater distance from protest- 
ant’s terminal resulted in unsatisfactory service. MC-115496, Sub 6, Lum- 
ber Transport, Inc. Ext.—Ala. & Ga., 6-30-60, Div. 1. 


24.15 Enlarged Patron Market 


24.15 In view of substantial volume of production at South Bend 
plant, projected expansion of shipper’s sales activities, and specialized na- 
ture of its transportation requirements, it would be unreasonable to limit 
grant of authority to points where sales have recently been made. MC- 
52657, Sub 527, Arco Auto Carriers, Inc. Ext.—Trailers in Initial Truckaway 
& Driveaway from South Bend, .... M. C. C. ...., 7-11-60, Commission. 


24.15 Evidence is convincing that if shippers are to expand their sales 
territory and increase their sales they must have adequate tank-truck serv- 
ice available from their plants to points in recommended destination ter- 
ritory. MC-103654, Sub 51, Schirmer Transp. Co. Inc. Ext.—Fertilizer, 
6-24-60, Div. 1. 


24.15 Territorial grant of authority proposed herein is warranted in 
order to meet any future need which might arise by reason of construction 
of additional missile bases at points outside of Arapahoe and Elbert Coun- 
ties. Construction of additional bases near Cheyenne beyond scope of au- 
thority heretofore issued, and fact that intercontinental ballistic missile 
program has been extremely active and vigorous in Denver-Cheyenne area 
militate against a contrary conclusion. MC-70451, Sub 214, Watson Bros. 
Transp. Co. Inc. Ext.—Missile Sites, 6-24-60, Div. 1. 


24.16 Commercial Competition 
24.16 Shippers would be left without an adequate motor service and 
thus would be placed in disadvantageous position as compared with their 


competitors if application were denied. MC-119125, F. V. A. Trucking, Inc., 
Cont. Car. App., 6-29-60, Div. 1. 
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24.16 Rapid City cement producer requires availability of motor car- 
rier service to all points in North Dakota in order to compete effectively with 
other cement manufacturers which are located nearer to proposed destina- 
tion territory and which already afford their customers motor carrier deliv- 
eries of cement. MC-58212, Sub 17, Maas Transport, Inc. Ext.—Rapid City, 
S. Dak., 6-30-60, Div. 1. 


24.16 Availability of applicant’s and Morgan’s service at other points 
has not been shown to effect any advantage to shippers’ competitors. MC- 
106398, Sub 112, National Trailer Convoy, Inc. Ext.—Ind., 7-19-60, Div. 1. 

24.16 Itis pertinent to note that producer of sulfuric acid at Anaconda 
has available motor carrier service of type sought herein, and that in order 
to successfully compete on same basis with this and other manufacturers, 
supporting shipper herein requires service here proposed. MC-26396, Sub 
20, Star Transfer Co. Ext.—Cement from Trident, Mont., 6-28-60, Div. 1. 


24.2 Traffic Available 
24.20 Generally 


24.20 Volume of traffic available at given point, of itself, does not 
justify grant of authority in an area which is receiving adequate service. 
MC-106398, Sub 112, National Trailer Convoy, Inc. Ext.—TInd., 7-19-60, 
Div. 1. 


24.25 New or Increased Traffic 


24.25 Supporting shipper has not yet sold sulfuric acid to customers 
in Montana, however, it is expanding its production capacity and expects to 
market large portion thereof in that State. While shipper was reluctant 
for competitive reasons to reveal locations of any potential customers other 
than those at Billings and Columbus, evidence is convincing that motor com- 
mon carrier service is required to all points in Montana in order to enable 
shipper to solicit business in that State. MC-26396, Sub 20, Star Transfer 
Co. Ext.—Cement from Trident, Mont., 6-28-60, Div. 1. 


24.25 Substantial volume of petroleum and petroleum products will 
move from pipeline terminal to points in North Dakota, South Dakota, and 
Iowa, and a large quantum of service will be needed to meet shippers’ re- 
quirements. Four earlier applications do not appear to have been filed 
“prematurely,” but assuming opposite to be true, such fact would in no 
way affect validity of that need. MC-101075, Sub 57, Transport, Inc. Ext.— 
Marshall, Minn., 6-30-60, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Rates are not controlling in proceedings such as this, when ulti- 
mate issue is whether public convenience and necessity require proposed 
operation. MO-116889, Sub 3, S. L. Gascho & Son Ltd. Ext.—Lime, 6-30-60, 
Div. 1. 

24.30 Mere desire for lower rates is not sufficient to warrant grant of 
additional authority in absence of failure of applicant to show existing car- 
riers are not able to provide needed service. MC-11185, Sub 114, J-T 
Transport Co. Inc. Ext.—Burbank & Palmdale, Calif., 6-24-60, Div. 1. 


24.30 Generally, rates are not an issue considered in determining 
whether public convenience and necessity require a proposed operation. 
Applicant, however, relies upon series of decisions in which it was found 
that existing carrier rates are too high to move traffic which it is authorized 
to transport and constituted an embargo or refusal to handle such traffic; 
and where, in circumstances, a new service was authorized. It cites 72 
M. C. C. 645; 68 M. C. C. 199; 62 M. C. C. 779; 61 M. C. C. 501. Evidence 
here, however, does not warrant finding that protestant in effect has placed 
an embargo upon shipper’s traffic. On contrary, it shows that protestant 
transports about 25 percent of coal tar products sold by Allied in eastern 
Kentucky. Moreover, Allied ordinarily sells upwards of 85 percent of coal 
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tar consumed in this territory. Thus, although protestant’s rates are higher 
than those charged Allied’s competitors at other origins by applicant, Allied 
apparently dominates market in Kentucky. Protestant does not refuse to 
handle traffic but, instead, transports substantial portion of it. Moreover, 
it is willing to consider adjusting its rates to specific points where necessary 
for Allied to obtain business. MC-112617, Sub 54, Liquid Transporters, Inc. 
Ext.—Ky., 7-21-60, Div. 1. 

24.30 Morgan’s higher rates on steel prefabricated buildings do not 
convincingly show lack of interest in movements of involved commodities. 
On contrary this carrier believed that its rates were competitive and evidence 
convinces that Morgan desires to be competitive in both rates and service 
so as to enable it to obtain this business. It does not appear that its higher 
rates constitute an embargo on traffic and its rates need not be further con- 
sidered. MC-106760, Sub 39, Whitehouse Trucking, Inc. Ext.—Ohio, 
6-28-60, Div. 1. 

24.30 At most, supporting evidence demonstrates a shipper prefer- 
ence for applicant’s service arising in large part from his willingness to nego- 
tiate attractive rates for movement of traffic as contrasted to need for such 
service. Herrin has expressed willingness to handle and is actively solicit- 
ing traffic. Shipper has not given Herrin opportunity to render service it 


claims is needed. Denied. MC-111737, Sub 2, C. F. Wright Ext.—Lumber 
& Pallets, 7-18-60, Div. 1. 


24.4 Adequacy of Facilities 


24.42 Motor Truck Equipment 


24.42 No showing is made as to number of units of equipment re- 
quired to meet distributors’ needs during peak periods and, consequently, 


no specific finding is warranted on this record that existing carriers lack 
sufficient equipment to meet distributors’ needs. MC-104654, Sub 112, Com- 
mercial Transport, Inc. Ext.—Ficklin, Ill., 6-30-60, Div. 1. 


24.42 Although Maas occasionally has been unable to supply equip- 
ment as promptly as requested, evidence discloses that it has taken appro- 
priate measures to assure continuation of reasonably satisfactory motor car- 
rier service to its existing service points. Accordingly, authorization of an 
additional carrier in areas now served by Maas Transfer is not warranted 
by evidence of record. MC-58212, Sub 17, Maas Transport, Inc. Ext.—Rapid 
City, S. Dak., 6-30-60, Div. 1. 


24.42 Motor carriers’ inadequacy lies in their inability to provide 
enough mechanically refrigerated trailers to handle shipper’s traffic, as well 
as their lack of authority to serve entire destination territory. MC-112148, 
Sub 15, J. H. Powers, Inc. Ext.—Storm Lake, Iowa, 6-30-60, Div. 1. 


24.48 Rail Equipment 


24.43 In view of large volume of traffic expected to be available for 
shipment and lack of rail loading facilities at Marshall, grant of authority 
to all seven applicants is justified to extent indicated in findings. MC-101075, 
Sub 57, Transport, Inc. Ext.—Marshall, Minn., 6-30-60, Div. 1. 


24.44 Tank-Truck Equipment 


24.44 Evidence is convincing that Miller is making every effort to 
improve its service through purchase of additional vehicles equipped with 
modern cleaning devices and suitable for transportation of corn oil. In 
circumstances, and considering fact that this shipper has not attempted to 
utilize Miller’s service on interstate movements since August of 1959, in- 
stances of past deficiencies in protestant’s service are not sufficiently numer- 
ous to warrant authorization of an additional competing carrier at this 
time. MOC-110420, Sub 242, Quality Carriers, Inc. Ext.—Vegetable Oils, 
6-30-60, Div. 1. 
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24.45 Flatbed Trailers 


24.45 While Morgan does not now operate flatbed equipment, it is 
willing to acquire such equipment and station it at shipper’s plant. Denied. 
MC-77018, Sub 8, Niederbrach Truck Service, Inc. Ext.—Prefabricated 
Bldgs., 7-20-60, Div. 1. 


24.45 Although Watkins holds necessary authority, evidence is not 
convincing that its flatbed trailers with sides are as efficient and economical 
for hauling dry bulk commodities as hopper-type vehicles and of course they 
could not be utilized for hauling liquid fertilizer in bulk. In this connec- 
tion, it is significant that although Watkins shows that it operates eight 
flatbed trailers, it made no representation concerning its willingness or 
ability to acquire tank and hopper-type trailers best adapted for bulk ship- 
ments, in both dry and liquid form. MC-103378, Sub 168, Petroleum Car. 
Corp. Ext.—Moultrie, Ga., 7-19-60, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Even though demand for feed is seasonal and East St. Louis is 
secondary source of supply of fertilizer, public should not be deprived of 
adequate service to meet its requirements where, as here, no existing carrier 
has been shown to be able to perform service. MC-119274, George Newsom, 
Com. Car. App., 7-18-60, Div. 1. 


24.50 Reasonably adequate rail and bus service is available to sup- 
porting witnesses between Harrison and New York City. Denied. MC-8647, 
Sub 252, Public Service Coordinated Transport, Ext.—Bet. Newark, N. J. & 
Jersey City, N. J., 6-22-60, Div. 1. 


24.51 Emergency Shipments 


24.51 It appears that shipper wants two carriers, one to provide 
standby service for use in emergency situations only. Evidence does not 
demonstrate need for such service, nor is there any indication that shipper’s 
traffic will be of sufficient volume to justify authorization of another carrier 
in field. MC-106223, Sub 50, Greenleaf Motor Exp. (now reentitled Green- 
leaf Motor Exp. Inc.) Ext.—Avon Lake, Ohio, 6-27-60, Div. 1. 


24.51 Shippers desire to have additional motor carrier service avail- 
able in case of emergencies. But applicant has failed to convince Commis- 
sion that protestants are unable to satisfy normal and reasonable require- 
ments of supporting shippers. Application will therefore be denied, except 
to extent indicated in findings. MC-106400, Sub 21, Kaw Transport Co. Ext. 
—Mo., .... M.C.C. ...., 6-30-60, Div. 1. 


24.51 With respect to shipper’s desire for services of more than one 
carrier, to enable it to cope with unforeseen circumstances such as strikes, 
and emergencies at other plants, if such situations should arise, they could 
be met adequately by timely grants of temporary authority. MC-106398, 
Sub 119, National Trailer Convoy, Inc. Ext.—Corona, Calif., 6-29-60, Div. 1. 


24.51 Inadequate service during an emergency situation, such as is 
shown here, does not justify conclusion that applicant’s overall service is 
inadequate. MC-100662, Sub 12, K. K. & H. E. Zechman Ext.—Baltimore, 
Md., 6-30-60, Div. 1. 


24.52 Peak Traffic 


24.52 Much of demand for transportation of involved commodities ap- 
pears to be reasonably constant during construction season with exception 
of grain storage bins. Although sales of these bins reach exceptional peaks 
at time of harvesting, need for service must be determined upon demand 
which is reasonably consistent and determinable. MC-106760, Sub 89, 
Whitehouse Trucking, Inc, Ext.—Ohio, 6-28-60, Div. 1. 
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24.53 Railroad 


24.53 Rail service would not be satisfactory because shipper’s ware- 
houses at Miami and Jacksonville are not located on rail sidings. Moreover, 
shipper desires to ship considered commodity in L.C.L. quantities. MC- 
1135338, Sub 32, W. P. Kurtz Ext.—Cherryfield, 7-18-60, Div. 1. 


24.53 To reject this application solely on premise that existing rail 
service can move traffic, without regard to inherent advantages of pro- 
posed motor service, would be unwarranted. 355 U. S. 83 (1957). Motor 
service here proposed has certain inherent advantages, including no mini- 
mum load requirements, delivery direct to destination, and flexible schedules, 
and public should be afforded these benefits and given opportunity to choose 
type of transportation it wants to patronize. MC-1179338, Sub 1, L. G. Paris, 
Com. Car. App., 7-21-60, Div. 1. 


24.53 Rail carriers are inherently limited to service to customers lo- 
cated on rail sidings, and thus cannot meet shipper’s transportation needs to 
consumers not located on-rail. MOC-112148, Sub 15, J. H. Powers, Inc. Ext. 
—Storm Lake, Iowa, 6-30-60, Div. 1. 


24.53 Although rail service, available for bulk transportation of 
starch, is presently utilized and will be utilized substantlally in future, it is 
evident that such service is not sufficiently flexible to meet all of shippers’ 
transportation needs, particularly to those customers unable to accommodate 
full carload shipment, or to those not located on rail sidings. MC-110420, 
Sub 227, Quality Carriers, Inc. Ext.—Corn Products in Bulk, .... M. C. C. 
...++, 6-30-60, Div. 1. 


24.53 Rail service is too slow and cannot provide deliveries directly 
to off-rail job sites. MC-1222, Sub 17, Reinhardt Transfer Co, Ext.—Ohio, 
7-18-60, Div. 1. 


24.53 Rail service is not sufficiently flexible to meet shippers’ require- 
ments for movement of considered traffic where shipments in smaller quanti- 
ties than rail tank carloads will be involved and where dealers, such as 
farmer-dealers, are located at off-rail points. MC-103654, Sub 51, Schirmer 
Transp. Co. Inc. Ext.—Fertilizer, 6-24-60, Div. 1. 


24.53 Rail service is not adequate to meet needs of customers located 
at off-rail points and of those whose limited storage facilities necessitate 
purchase of sulfuric acid in less carload quantities. MC-26396, Sub 20, Star 
Transfer Co. Ext.—Cement from Trident, Mont., 6-28-60, Div. 1. 


24.53 Rail carriers cannot provide service to off-rail points. MC-26896, 
Sub 16, Star Transfer Co. Ext.—Fertilizer from Georgetown, Idaho, 6-30-60, 
Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Existing carriers offer direct line or interline service to Miami 
from points located throughout considered 21-State territory. They have 
attempted to obtain shippers’ inbound traffic through rate reductions but 
their efforts in this direction have not been successful. It is evident, there- 
fore, that shippers’ use of existing carriers on inbound traffic has not been of 
such a character as to support finding that their services are inadequate to 
meet shippers’ reasonable transportation queeds. MC-107107, Sub 113, 
Alterman Transport Lines, Inc. Ext.—Aluminum, .... M. C. C. 
7-18-60, Div. 1. 


24.55 Wenham concedes that on two occasions, one involving a ship- 
ment to a point outside scope of application, it was unable to provide service 
for shipper because latter requested such service in afternoon, requiring a 
trailer immediately and demanding next-morning delivery. It is willing and 
equipped to handle shipper’s traffic provided it is given reasonable time to 
furnish equipment to shipper. Without passing on reasonableness of ship- 
per’s request for service on previous occasions, no showing has been made 
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here that Wenham’s service within scope of its pertinent authority is inade- 
quate in any material respect for shipper’s reasonable transportation needs. 
MOC-45105, Sub 9, Bell Motor Frt. Inc. Ext.—Jute & Propellers, 6-30-60, 
Div. 1. 


24.55 Although applicant proposes service to meet supporting ship- 
per’s additional needs, he has not convinced Commission of his willigness 
to transport L.T.L. shipments, and therefore, he will offer no different servise 
than that which is available to Duke from existing common carrier service 
of Montezuma. MO-118940, Wm. P. Bursch Ext.—Lumber, 7-29-60, Div. 1. 


24.55 Although shipper contends that on unspecified occasions carrier 
could not furnish equipment on a same-day basis, this evidence is not suffi- 
cient to prove failure of satisfactory service. MC-105269, Sub 27, Graff 
Trucking Co. Inc. Ext.—Bldg. & Insulating Materials, 6-27-60, Div. 1. 

24.55 Despite shippers’ professed dissatisfaction with services of Ruan, 
apart from winter months of 1958-59, a time of peak demand for service, 
Ruan has provided reasonably adequate service. Complaints of shippers 
herein are expressed in general terms for most part, and are not persuasive- 
ly established by competent evidence. Thus, there is no convincing showing 
of material inadequacy in Ruan’s service upon which to base a condemnation 
thereof. MC-115651, Sub 4, Kaney Transp. Inc. Ext.—Bettendorf, Iowa, 
6-29-60, Div. 1. 


24.6 Adequate Quality of Service 


24.60 Generally 


24.60 Existing service between points in question is fully adequate, 
since by far majority of traffic now moves in overnight service and few de- 
lays shown are isolated in nature and do not demonstrate consistent pat- 
tern of service failures. MC-116999, Sub 1, Ephraim Freightways, Inc., 
Com. Car. App., 6-29-60, Div. 1. 


24.65 Semi-Processed Material 


24.65 Upon completion of pipeline terminals at Norfolk and Yankton, 
there will be substantial movements of petroleum products to points in desti- 
nation States, and shippers have need for faster and more flexible delivery 
service than can be provided by rail. MC-22195, Sub 71, D. S. Dugan Ext.— 
Yankton, S. Dak., 6-30-60, Div. 1. 

24.65 Shippers need motor transportation to satisfy consignees oper- 
ating on short inventories who require expedited bulk deliveries in L.C.L. 
quantities. MC-103051, Sub 81, Walker Hauling Co. Inc. Ext.—Vegetable 
Oils, 7-11-60, Div. 1. 


24.65 Few complaints directed at Chemical because of delays in pick- 
ups of traffic not here involved are not sufficiently serious to warrant grant 
of instant application, especially since there is no allegation of injury suf- 
fered by shipper. MC-77424, Sub 11, Wenham Transp. Inc. Ext.—Lubri- 
cating Oil Additives, 7-19-60, Div. 1. 


24.66 Industrial Manufactures 


24.66 As regards outbound movement of finished aluminum building 
materials from Miami, shippers have made extensive use of existing L.T.L. 
services and have found them to be inadequate, particularly with respect to 
time-in-transit, causing them to move their shipments in proprietary car- 
riage, by use of leased vehicles in many instances. Shippers have experi- 
enced difficulty in obtaining reasonably fast service even to destinations such 
as Atlanta which can be served directly. MC-107107, Sub 118, Alterman 
Transport Lines, Inc. Ext.—Aluminum, .... M. C. C. ...., 7-18-60, Div. 1. 


24.66 Rail service cannot provide rapid deliveries directly to off-rail 
establishments and job sites required by supporting cement receivers. 
MC-58212, Sub 17, Maas Transport, Inc., Ext.—Rapid City, S. Dak., 6-30-60, 
Div. 1. 
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24.67 Machinery, Equipment, Implements & Appliances 


24.67 Many delays of which shippers complain were unavoidable, aris- 
ing either from adverse weather conditions or from necessity of breaking 
bulk and regrouping shipments at Billings or Cheyenne in interest of more 
economical operation. MC-107227, Sub 74, Insured Transporters, Inc. Ext. 
—Mont., 6-24-60, Div. 1. 


24.67 Although rail service is available and will continue to be utilized 
by shipper, rail service is not adequate to meet entire needs of shipper, par- 
ticularly insofar as some customers require expedited service. MO-23441 
Sub 1, Lay Trucking Co. Inc. Ext.—La Porte, Ind., 6-27-60, Div. 1. 


24.68 Necessaries 


24.68 Shippers are small distributors who have been, and presently 
are being, handicapped in conduct of their business due to pressing problem 
of comparatively brief shelf-life of malt beverages. They need and are 
entitled to a carrier with ability to perform a split pickup and delivery 
service in order to alleviate this problem. MC-117933, Sub 1, L. G. Paris, 
Com. Car. App., 7-21-60, Div. 1. 

24.68 Rail service has proven too slow, especially for transportation 
of pork, a meat susceptible to rapid deterioration. MC-112148, Sub 15, J. H. 
Powers, Inc. Ext.—Storm Lake, Iowa, 6-30-60, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 Albeit shipper’s preference for single-line service, shippers are 
not entitled to such service from and to every possible point of origin and 
destination; and unless material inadequacy is shown to exist in available 
joint-line service, authority to institute competing single-line service should 
not be granted. MC-59583, Sub 83, Mason & Dixon Lines, Inc. Ext.—Lake 
Junaluska, 6-24-60, Div. 1. 


24.71 As regards L.T.L. shipments, apart from admitted unwilling- 
ness of applicant Petroleum Carrier to handle such quantities, it has not 
been convincingly demonstrated that subject commodities have such fragile 
transportation characteristics as to require single-line service or as to pro- 
hibit physical transfer of lading en route. MO-103378, Sub 145, Petroleum 
Car. Corp.—Ext.—Port St. Joe, Fla., 7-11-60, Div. 1. 

24.71 Commission cannot accord any and all shippers benefits of 
single-line motor service to and from all points between which their traffic 
moves, without doing violence to pattern of operations of existing for-hire 
motor carriers, unless some incapacity on part of existing carriers to handle 
specific traffic under consideration is shown. MC-110505, Sub 48, Ringle 
Truck Lines, Inc. Ext.—Twine, 6-27-60, Div. 1. 


24.76 Loss & Damage 


24.76 Shipper indicates some distrust with joint-line service because 
of possibility of damage to freight when such service is used, but there is 
nothing to indicate that this shipper has tried interline service or experi- 
enced any damage to its traffic. In absence of more definite and convincing 
evidence of need for service and in view of failure of shippers to use or 
show any material inadequacy in services of existing carriers, application 
must be denied. MOC-115491, Sub 16, Commercial Car. Corp. Ext.—-Auburn- 
dale, Fla., 6-21-60, Div. 1. 


24.78  Shipper’s Requirements 


24.78 Advantages of applicant’s proposed direct, single-line service 
would fill real need on part of supporting shipper, and should be author- 
ized. MC-111812, Sub 73, Midwest Coast Transport, Inc. Ext.—Canned 
Goods, 7-18-60, Div. 1. 


24.78 Utilization of services offered by existing carriers including that 
of Rio Grande, has been made by certain of supporting shippers herein, 


’ 
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but such services have not been wholly adequate as shippers have found 
that direct supplier-to-consumer motor service is needed to meet demands 
of their customers. MC-76052, Sub 17, J. B. Able (now retitled Montezuma 
Truck Lines, Inc.) Ext.—Santa Barbara Cty., Calif., 6-23-60, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 Commission generally has applied three concurrent tests which 
must be met before alternate-route authority can be granted on basis of 
operating economy and convenience. To justify grant of authority on such 
basis applicant must establish (1) that it presently operates between termini 
under appropriate authority over a practicable and feasible route; (2) that 
it is in fact an effective competitor of existing carriers operating between 
these termini by reason of handling a substantial amount of traffic, and 
(3) that competitive situation will not be changed to disadvantage of com- 
peting carriers or in a manner which amounts to a new service. M 
Sub 227, Interstate Motor Frt. System Ext.—Princeville, Il., 7-18-60, Div. 1. 

To Same Effect: 


MC-108298, Sub 24, Ellis Trucking Co. Inc.—Alternate—Mich.—Ohio, 
6-24-60, Div. 1. 


25.07 In application such as instant one, invoking elimination of gate- 
way and seeking authority which would enable operation over more direct 
routes, applicant is charged with burden of establishing affirmatively by 
definite evidence (1) that it is actually transporting substantial volume of 
traffic from and to points involved by operating in good faith through gate- 
way, and, in so operating, is effectively and efficiently competing with exist- 
ing carriers, and (2) that elimination of gateway requirement would not 
enable it to institute new service or service so different from that presently 
provided as to materially improve its competitive position to detriment of 
existing carriers. Compare 66 M. C. C. 775. MC-89617, Sub 13, F. A. 
Lewis Ext.—Elimination of Gateway, 6-21-60, Div. 1. 

To Same Effect: 


MC-14743, Sub 20, E. L. Powell & Sons Trucking Co. Inc. Ext.—Kansas 
City, Mo.-Kans., 6-24-60, Div. 1. 


25.09 Denied for Failure of Proof 


25.09 Public convenience and necessity found not shown to require 
operation by applicant, in interstate or foreign commerce, as common car- 
rier by motor vehicle of general commodities, with exceptions, between Fort 
Wayne and Richmond, Ind., over U. S. Highway 27, as an alternate route 
for operating convenience only, subject to restriction. Application denied. 
MC-108298, Sub 24, Ellis Trucking Co. Inc.—Alternate—Mich.—Ohio, 
6-24-60, Div. 1. 


25.3 Improved Operations 
25.36 Elimination of Gateways 


25.36 Elimination of a gateway should not be authorized with respect 
to limited number of articles in situation in which carrier is authorized to 
transport commodities generally through gateway. Such carrier, authorized 
to transport wide variety of items, cannot be said to be competing effectively 
with other carriers holding similar authority when evidence of operations 
is limited to transportation of truckload shipments, as here, of a specific 
class of commodities on behalf of a single industry. Furthermore, singling 
out specific commodities for purpose of authorizing elimination of gateway 
would not be in best interest of public generally. Such a division of a com- 
mon carrier’s authority might well place it in anomalous position in which 
it would have to operate over one route to carry certain commodities, while 
it would be able to operate over a more direct route to carry others. This 
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would lead to discrimination among shippers, for carrier would be disin- 
clined to operate over more circuitous route through gateway merely for 
sake of transporting, for example, a single shipment of a commodity which 
it is not authorized to transport in more direct manner. 79 M. C. C. 795. 
Denied. MC-89617, Sub 18, F. A. Lewis Ext.—Elimination of Gateway, 
6-21-60, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Operations over proposed alternate route will permit applicant 
to save 94 miles or 24 percent of total mileage now involved in operating 
over its service routes between Detroit and Dayton, and 80 miles or 19 
percent of its total mileage between Detroit and Cincinnati. Where there 
is so much circuity involved in an existing route and such large mileage saving 
will result from operations over proposed alternate route, definite and posi- 
tive evidence is essential to establish that use of proposed route will not 
result in any material change in applicant’s existing service. MC-108298, 
Sub 24, Ellis Trucking Co. Inc.—Alternate—Mich.—Ohio, 6-24-60, Div. 1. 


25.40 On this record applicant, by use of proposed route, would be in 
position to institute substantially new service between Shreveport and New 
Orleans, and since no public need has been shown therefor, its application 
for such new route should be denied. MC-106977, Sub 19, T. S. C. Motor 
Frt. Lines, Inc. (now entitled Ryder Truck Lines of La. Inc.) Ext.—dAlter- 
nate Routes, .... M. C. C. ...., 7-14-60, Commission. 


25.41 Length of Route 


25.41 This case involved many points, among foremost of which are 
St. Louis, Peoria, and those in Tri-City area, and more than 50 percent re- 
duction in mileage, from 269 miles over service route to 126 miles over 
combination alternate-service route, would afford such substantial savings 
in transit time in connection with applicant’s operations between such 
points, as would almost inevitably result in creation of new service. In these 
circumstances, applicant failed to sustain its burden of showing that 
new service would not result from grant of authority over proposed route. 
MC-35628, Sub 227, Interstate Motor Frt. System Ext.—Princeville, Il., 
7-18-60, Div. 1. 


25.41 Mileage reductions made possible by use of direct routes be- 
tween points in territory covered by Van Stone’s application would be 35 
percent or more and would enable him to institute essentially new service. 
Denied. MC-147438, Sub 20, E. L. Powell & Sons Trucking Co. Inc. Ext.— 
Kansas City, Mo.-Kans., 6-24-60, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Applicant’s disavowal of any intent to use instant proposed route 
to improve quality of its service can be accorded little weight, for it is not 
binding upon it, and increased or unforeseen competitive pressures might, 
in future, impel carrier to different view. Burden of proof with respect to 
establishing that competitive situation will remain unchanged is upon appli- 
cant, and it has failed to sustain that burden. MC-108298, Sub 24, Ellis 
Trucking Co. Inc.—Alternate—Mich.—Ohio, 6-24-60, Div. 1. 


25.51 Present Competitive Ability 


25:51 Five truckloads transported through Tulsa from Kansas City 
to Tioga in North Dakota and to Baker in Montana are insufficient to estab- 
lish that Powell is effective competitor for traffic either on Statewide or 
point-to-point basis between points in those States. MC-14743, Sub 20, E. L. 
Powell & Sons Trucking Co. Inc. Ext.—Kansas City, Mo.-Kans., 6-24-60, 
Div. 1. 
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25.51 Although applicant for alternate-route authority is not required 
to show that volume of traffic under consideration is equal to or greater 
than that individually handled by its competitors, disparity in tonnage fig- 
ures given by applicant herein and by Couch is so large as to warrant con- 
clusion that former is not transporting sufficient amount of available traffic 
to be considered an effective competitor. MC-106977, Sub 19, T. S. C. Motor 
Frt. Lines, Inc. (now entitled Ryder Truck Lines of La. Inc.) Ext.—Alter- 
nate Routes, .... M.C.C. ...., 7-14-60, Commission. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Although applicant seeks to follow traffic of shipper to its new 
plant at Princeville, its failure to show inadequacy in presently available 
services necessitates a denial of this portion of application. MC-35628, Sub 
227, Interstate Motor Frt. System Ext.—Princeville, Ill., 7-18-60, Div. 1. 


26.10 Fact that applicant had been handling this traffic to Wayne 
plant before Wixom plant was established, and, subsequently, to Lonyo 
consolidation terminal in Detroit, does not establish that its service is 
required to new Wixom plant. MC-78705, Sub 14, McLain Trucking, Inc. 
Ext.—Wixom, Mich., 7-27-60, Div. 1. 


26.6 Competition 


26.60 Generally 


26.60 While introduction of competitive service may be in public 
interest where it will secure to public benefits of improved service, no show- 
ing is made on this record that applicants proposed any improvements over 
service of protestants. MC-119078, H. O. Potter & B. A. McOsker, Com. Car. 
App., 7-21-60, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Though grant of authority herein may adversely affect existing 
rail or motor carriers to some extent, they do not now enjoy traffic of sup- 
porting shippers and these shippers would be seriously affected to their detri- 
ment should they be deprived of applicant’s transportation service. 
MC-102295, Sub 3, Guy Heavener, Inc. Ext.—Sand, .... M. C. C. ...., 
6-30-60, Div. 1. 


26.70 Establishment of parallel service will inevitably divert revenue 
from existing carriers operating in competitive areas. MC-3647, Sub 252, 
Public Service Coordinated Transport, Ext.—Bet. Newark, N. J. & Jersey 
City, N. J., 6-22-60, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 There is no convincing evidence here that shipper requires 
service of two motor carriers to meet its reasonable transportation needs, 
and Dealers should be given opportunity to demonstrate its ability to per- 
form needed service before competitive carrier is allowed to enter field. 
MC-83539, Sub 49, C & H Transp. Co. Inc. Ext.—Lufkin, Texas, 6-29-60. 
Div. 1. 


26.71 In absence of showing with specificity that existing carriers are 
unable or unwilling to meet shipping public’s reasonable transportation 
needs, within their respective territories, such carriers are entitled to all 
traffic they can handle economically and efficiently before new competing 
service may be authorized therefor. MC-105269, Sub 27, Graff Trucking Co., 
Inc. Ext.—Bldg. & Insulating Materials, 6-27-60, Div. 1. 
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26.71 Breeding holds authority to transport petroleum and petroleum 
products from pipeline terminal to all points in Missouri, since terminal is 
located within 200 miles of Tulsa. It should be given opportunity to trans- 
port traffic involved before competitive service is authorized. MC-106400, 
Sub 21, Kaw Transport Co. Ext.—Mo., .... M. C. C. , 6-30-60, Div. 1. 


26.71 Existing carriers should be afforded eggertuntiy to participate 
in all existing traffic which they can reasonably and adequately handle in 
territories served by them before authority is granted to additional carrier 
to provide competitive service. MC-114098, Sub 5, Lowther Trucking Co 
Ext.—Clay & Fertilizer, 6-29-60, Div. 1. 

To Same Effect: 


MC-106433, Sub 2, Antrim Transp. Co. Inc. Ext.—Natick, Mass., 
M. C. C. , 6-28-60, Commission. 
MC-118803, Atlantic Truck Lines, Inc., Cont. Car. App., .... M. C. C. 
, 6-27-60, Div. 1. 
MC-116686, Sub 1, Brown Bros. Delivery Service, Inc. Ext.—New Furni- 
ture from N. J., 7-21-60, Div. 1. 


MC-118940, Wm. P. Bursch Ext.—Lumber, 7-29-60, Div. 1. 

MC-116889, Sub 3, S. L. Gascho & Son, Ltd. Ext.—Lime, 6-30-60, Div. 1. 

MC-119141, John W. & Evelyn Gilmore, Com. Car. App., 6-30-60, Div. 1. 

MC-106223, Sub 50, Greenleaf Motor Exp. (now reentitled Greenleaf 
Motor Exp. Inc.) Ext.—Avon Lake, Ohio, 6-27-60, Div. 1. 

MC-117567, Gunkelman & Johnson, Inc., Cont. Car. App., 6-30-60, Div. 1. 

MC-40235, Sub 18, I. R. C. & D. Motor Frt. Inc. Ext.—Molding Ma- 
chines, 6-28-60, Div. 1. 


MC-24115, Sub 9, D. H. Kessman Ext.—Vinegar & Vinegar Stock, 
6-23-60, Div. 1. 

MC-63562, Sub 35, Northern Pac. Transport Co. Ext.—Yellowstone Nat. 
Park, 6-28-60, Div. 1. 

MC-119078, H. O. Potter & B. A. McOsker, Com. Car. App., 7-21-60, 
Div. 1. 


MC-1222, Sub 17, Reinhardt Transfer Co. Ext.—Ohio, 7-18-60, Div. 1. 
MC-117068, Sub 1, H. H. Schultz, Ext.—Wis., 6-27-60, Div. 1. 


MC-65941, Sub 20, Tower Lines, Inc. Ext.—Grafton, W. Va., 6-24-60, 
Div. 1. 


MC-119250, Triple R Trucking Co. Inc., Com. Car. App., 6-23-60, Div. 1. 


MO-77424, Sub 11, Wenham Transp. Inc. Ext.—Lubricating Oil Addi- 
tives, 7-19-60, Div. 1. 


MC-100662, Sub 12, K. K. & H. E. Zechman Ext.—Baltimore, Md., 
6-30-60, Div. 1. 

26.71 Protestants should be given an opportunity to demonstrate their 
ability to perform needed service before a competitive carrier is allowed to 


enter field. MC-770138, Sub 8, Niederbrach Truck Service, Inc. Ext.—Pre- 
fabricated Bldgs., 7-20-60, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Best interest of public as whole would not be served by estab- 
lishment of duplicative services which endanger efficiency or existence of 
existing carrier. Compare 79 M. C. C. 387. Application should be denied. 


MC-2908, Sub 15, Capital Motor Lines Ext.—Fort Walton, Fia., 7-21-60, 
Div. 1. 


26.73 While it is unquestionably true that some traffic will be diverted 
from protestant by granting of this application, diversion will not be so 
substantial as to endanger or materially impair protestant’s operation, par- 
ticularly in view of fact that some public witnesses are predominantly users 
of applicant’s service. MC-58915, Sub 38, Lincoln Transit Co, Inc. Ext.— 
Secaucus, 7-11-60, Div. 1. 
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26.73 There is no indication that grant of authority to applicant, 
adequately restricted against institution of purely local service, would 
deprive protestant of a material amount of traffic or otherwise affect its 
interest. MC-84728, Sub 31, Safeway Trails, Inc. Ext.—George Wash. 
Bridge Plaza, 7-28-60, Div. 1. 


26.74 Motor Truck Carriers 


26.74 In circumstances, and in view of fact that any traffic which 
applicant might obtain as result of grant herein would be at expense of 
existing carriers now serving area, application must be denied. MC-116999, 
Sub 1, Ephraim Freightways, Inc., Com. Car. App., 6-29-60, Div. 1. 

26.74 If Commission were to authorize operation of competing carrier 
from and to points in considered territory, it would create no new business 
but rather would only serve to divide existing business and lengthen time 
required for consolidating shipments at Billings. MC-107227, Sub 74, 
Insured Transporters, Inc. Ext.—Mont., 6-24-60, Div. 1. 

26.74 Considering abundance of existing motor carrier service and 
adverse effect upon their operations which would otherwise result, supporting 
railroads should not be permitted to select carrier or carriers with which 
they are willing to interline involved traffic. MC-108121, Sub 3, Transport 
Storage & Distbg. Co. Ext.—Motor Vehicles, 6-21-60, Div. 1. 


26.74 Neither Digby nor Asbury may provide all of service shown to 
be required, and their failure to file exceptions to boards’ recommended 
grants of authority indicates their lack of interest in handling this traffic 
and warrants conclusion that their present services and operations will not 
be materially adversely affected by grants of authority herein. MC-70451, 
Sub 214, Watson Bros. Transp. Co. Inc. Ext.—Missile Sites, 6-24-60, Div. 1. 


26.76 Rail Carriers 


26.76 While Commission is required to, and does, consider inherent 
advantages afforded to public by motor carrier service, it must also measure 
in connection with those advantages effect of proposed operation on existing 
transportation services which have expended substantial sums of money and 
effort in development of their services. MC-3647, Sub 252, Public Service 
Coordinated Transport, Ext.—Bet. Newark, N. J. & Jersey City, N. J., 
6-22-60, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Mere absence of opposition to application raises no presumption 
of need for such service. MC-119334, J. F. English, Cont. Car. App., 6-23-60, 
Div. 1. 


26.79 With respect to those points sought in application and not served 
by protestant, shippers have failed to make showing of any specific require- 
ments which have not been, or cannot be, satisfied by existing carriers. 
Denied. MC-115496, Sub 6, Lumber Transport, Inc. Ext.—Ala. & Ga., 
6-30-60, Div. 1. 


27. Disposition of Applications 
27.1 Railroad Extensions 


27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Minneapolis & St. L. Ry. Co.—Estherville, Iowa, F. D. 21090, 7-18-60 
(embraced in F. D. 21089). 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Brown’s Bus Service, Inc., MC-94774, Sub 2, Intermediate Points, 
M. C. C. 0. 
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27.21 Granted (Continued) 


D. C. Transit System, Inc., MC-116755, Sub 11, Cheltenham, 6-28-60. 
Lincoln Transit Co., Inc., MC-58915, Sub 38, Secaucus, 7-11-60. 

Safeway Trails, Inc., MC-84728, Sub 31, George Wash. Bridge Plaza, 7-28-60. 

27.22 Denied 

. on .r Applications for New or Extended Motor Bus Operations Denied 
y Div. 1: 

Capital Motor Lines, MC-2908, Sub 15, Fort Walton, Fla., 7-21-60. 


Public Service Coordinated Transport, MC-3647, Sub 252, Bet. Newark, N. J. 
& Jersey City, N. J., 6-22-60. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 
Able, J. B. (now retitled Montezuma Truck Lines, Inc.), MC-76052, Sub 17, 
Santa Barbara Cty., Calif., 6-23-60. 
Albertelli, A. J., MC-118017, Com. Car. “Grandfather” App., .... M. C. C. 
, 6-21-60. 
Allis, Howard, MC-118091, Com. Car. “Grandfather” App., 6-24-60. 
Alterman Transport Lines, Inc., MC-107107, Sub 113, Aluminum, 
M. C. C. , 7-18-60. 
From Lafayette, Ind. & Chicago, Sub 115, 7-26-60. 


Arco Auto Carriers, Inc., MC-52657, Sub 527, Trailers in Initial Truckaway 
& Driveaway from South Bend, .... M. C.C. , 7-11-60, Commission. 


Arrington, H. M., MC-118050, Com. Car. “‘Grandfather” App., 6-28-60. 
Artabane, Norman, MC-118003, Com. Car. ‘‘Grandfather’’ App., 6-20-60. 
Bell Motor Frt. Inc., MC-45105, Sub 9, Jute & Propellers, 6-30-60. 
Bradshaw, D. K. & D. D., MC-118299, Com. Car. ‘‘Grandfather’”’ App., 7-13-60. 
Breedlove, M. W., MC-118302, Com. Car. “Grandfather” App., 7-21-60. 


Buckingham Frt. Lines, MC-103435, Sub 85, Missile Sites, 6-24-60 (em- 
braced in MC-70451, Sub 214). 


Burkett, Doyle, MC-118016, Com. Car. “‘Grandfather’’ App., 6-30-60. 
Bushman, E. F., MC-118362, Com. Car. “Grandfather”? App., 7-27-60. 
“Interim” App., Sub 1, 7-27-60 (embraced in MC-118362). 
Carter Trucking Co., Inc., MC-109421, Sub 15, “Grandfather” App., 6-24-60. 
Chesapeake Motor Lines, Inc., MC-52917, Sub 27, Return Shipments, 6-30-60. 
Clark Tank Lines Co., MC-115523, Sub 32, Chemicals, 6-30-60. 
— zs = & J. C., MC-117589, Sub 1, Com. Car. “Grandfather” App., 
Colonial & Pac. Frigidways, Inc., MC-111138, Sub 14, Com. Car. “‘Grand- 
father” App., 7-21-60. 


Consolidated Freightways, Inc. (now retitled Consolidated Freightway Corp. 
of Del.), MC-42487, Sub 426, Missile Sites, 6-24-60 (embraced in MC- 
70451, Sub 214). 


Curtis, Inc., MC-113678, Sub 5, Com. Car. “Grandfather” App., 6-21-60. 
Cyrus, L. R., MC-114965, Sub 3, Ethylene Gas, 7-20-60. 


Dahlen Transport, Inc., MC-113410, Sub 22, Marshall, Minn., 6-30-60 (em- 
braced in MC-101075, Sub 57). 


Deioma Trucking Co., MC-44947, Sub 17, Canton, Ohio, 7-21-60. 


Denver-Albuquerque Motor Transport, Inc., MC-107839, Sub 28, Com. Car. 
“Grandfather” App., .... M. C. C. ...., 7-18-60. 
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27.81 Granted (Continued) 
Denver-Chicago Trucking Co. Inc., MC-29988, Sub 71, Missile Sites, 6-24-60 
(embraced in MC-70451, Sub 214). 


Dieckbrader Exp., Inc., MC-30697, Sub 35, Conversion Proceeding, 
M. C. C. 


Dugan, D. S., MC-22195, Sub 72, Marshall, Minn., 6-30-60 (embraced in 
MC-101075, Sub 57). 


Yankton, S. Dak., Sub 71, 6-30-60. 
Dushek, H. F., MC-113751, Sub 3, Com. Car. “Grandfather’’ App., 7-29-60. 
Edmondson, A. V., MC-118039, Com. Car. “Grandfather’’ App., 6-23-60. 
Exley Exp., Inc., MC-114290, Sub 2, Com. Car. “Grandfather” App., 6-30-60. 


Fischer, Wm. R. & M. R., MC-118638, Com. Car. App., .. 3c 
6-30-60. 


Friesen, H. K., MC-118828, Sub 1, Com. Car. App., 6-20-60. 

Frisbee, W. D., MC-117757, Sub 1, Bananas, 6-30-60. 

G. B. C., Inc., MC-110012, Sub 7, Various Commodities, 6-24-60. 

ey Inc., MC-27817, Sub 34, Frozen Berries, ... 

Garrett Freightlines, Inc., MC-263, Sub 107, Missile Sites, 6-24-60 (embraced 
in MC-70451, Sub 214). 

Gehret, R. K., MC-118335, Com. Car. “‘Grandfather’’ App., 6-20-60. 

ee ee Co., Inc., MC-105269, Sub 27, Bldg. & Insulating Materials, 

Greenleaf Motor Exp. (now reentitled Greenleaf Motor Exp., Inc.), MC- 
106223, Sub 50, Avon Lake, Ohio, 6-27-60. 

Hawkins, Tolbert, MC-117674, Com. Car. ‘“‘Grandfather’’ App., 7-27-60. 

Heavener, Guy, Inc., MC-102295, Sub 3, Sand, .... M. C. C. ...., 6-30-60. 


Herman Bros., Inc., MC-61396, Sub 69, Yankton, S. Dak., 6-30-60 (embraced 
in MC-22195, Sub 71). 


Indianhead Truck Line, Inc., MC-108449, Sub 85, Marshall, Minn., 6-30-60 
(embraced in MC-101075, Sub 57). 


Rapid City, S. Dak., Sub 83, 6-30-60 (embraced in MC-58212, 
Sub 17). 


Jackson, J. C., Jr. & F. J. Nichols, MC-117792, Sub 1, Com. Car. “‘Grand- 
father” App., .... M.C. C. ...., 6-80-60. 


Jacobs Transfer Co., Inc., MC-52974, Sub 7, Conversion Proceeding, 6-27-60. 
Johnson, L. G., MC-74846, Sub 45, Com. Car. “Grandfather’’ App., 6-30-60. 
Kaw Transport Co., MC-106400, Sub 17, Horn, Mo., 7-26-60. 

Missouri, Sub 21, .... M. C. C. ...., 6-30-60. 


Knaus Truck Lines, Inc., MC-52746, Sub 52, Missile Sites, 6-24-60 (embraced 
in MC-70451, Sub 214). 


Kurtz, W. P., MC-113533, Sub 32, Cherryfield, 7-18-60. 
Lay Trucking Co., Inc., MC-23441, Sub 1, La Porte, Ind., 6-27-60. 


Leonardo Truck Lines, Inc., MC-26377, Sub 9, Com. Car. “Grandfather” 
App., 6-29-60. 


Lincoln, J. A. & J. A. Stevens, MC-117993, Com. Car. ‘“‘Grandfather’”’ App., 
6-29-60. 


Lipps, Jerry, Inc., MC-118959, Sub 1, Com. Car. App., 7-19-60. 


Los Angeles-Seattle Motor Exp., Inc., MC-68618, Sub 27, Com. Car. “‘Grand- 
father” App., 7-21-60. 


Lowrance, Carl & Velma, MC-117835, Com. Car. “Grandfather’’ App., 
6-21-60. 


Lowther Trucking Co., MC-114098, Sub 5, Clay & Fertilizer, 6-29-60. 
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27.31 Granted (Continued) 
Maas Transport, Inc., MC-58212, Sub 17, Rapid City, S. Dak., 6-30-60. 
Mantych, L. J., MC-118170, Com. Car. “Grandfather’’ App., 6-20-60. 
Inc., MC-118023, Com. Car. ‘‘Grandfather’’ App., .... 
0. 


Midwest Coast Transport, Inc., MC-111812, Sub 73, Canned Goods, 7-18-60. 
Miller, P. J., MC-50493, Sub 9, Poultry & Animal Feed, 7-19-60. 
National Trailer Convoy, Inc., MC-106398, Sub 112, Indiana, 7-19-60. 


Navajo Frt. Lines, Inc., MC-76032, Sub 138, Missile Sites, 6-24-60 (em- 
braced in MC-70451, Sub 214). 


Newsom, George, MC-119274, Com. Car. App., 7-18-60. 

Oliver, Denton, MC-117702, Com. Car. “Grandfather” App., 6-27-60. 

Pac. Highway Transport, Inc., MC-52920, Sub 27, Chelatchie Prairie, Wash., 
6-30-60. 

Pac. Intermountain Exp. Co., MC-730, Sub 156, Missile Sites, 6-24-60 (em- 
braced in MC-70451, Sub 214). 

Paris, L. G., MC-117933, Sub 1, Com. Car. App., 7-21-60. 

Petroleum Car. Corp., MC-103378, Sub 168, Moultrie, Ga., 7-19-60. 

Port St. Joe, Fla., Sub 145, 7-11-60. 

Petroleum Transit Co., Inc., MC-113336, Sub 30, Port St. Joe, Fla., 7-11-60 
(embraced in MC-103378, Sub 145). 

Powers, J. H., Inc., MC-112148, Sub 15, Storm Lake, Iowa, 6-30-60. 

Prickett, Wm. L., MC-119345, Com. Car. App., 6-22-60. 

Quality Carriers, Inc., MC-110420, Sub 227, Corn Products in Bulk, 
M. C. C. ...., 6-80-60. 

Vegetable Oils, Sub 242, 6-30-60. 

Quickie Transport Co., MC-112223, Sub 45, Marshall, Minn., 6-30-60 (em- 
braced in MC-101075, Sub 57). 

R. C. Motor Lines, Inc., MC-75651, Sub 45, Grandfather App., 6-21-60. 

Ragsdale, J. F., Jr., MC-118349, Com. Car. “Grandfather”? App., 7-14-60. 

Raye & Co. Transports, Inc., MC-118196, Com. Car. “Grandfather” App., 
7-18-60. 

Refrigerated Transport Co., Inc., MC-107515, Sub 336, Prepared Dough, 
7-19-60. 

Reinhardt Transfer Co., MC-1222, Sub 17, Ohio, 7-18-60. 


Ridgely, Mona, dba Arrow Mov. & Storage Co., MC-96339, Sub 6, Missile 
Sites, 6-24-60 (embraced in MC-70451, Sub 214). 


Ringsby Truck Lines, Inc., MC-52709, Sub 92, Missile Sites, 6-24-60 (em- 
braced in MC-70451, Sub 214). 


Riss & Co., Inc., MC-200, Sub 201, Missile Sites, 6-24-60 (embraced in 
MC-70451, Sub 214). 


Romney Produce Co., MC-117965, Com. Car. “Grandfather” App., 6-23-60. 


Rountree, Frank, Produce Co., MC-115886, Sub 1, Com. Car. “‘Grandfather”’ 
App., 6-30-60. 


Ruan Transport Corp., MC-107496, Sub 151, Com. Car. App., .... M. C. C. 
...., 7-21-60, Div. 4 (embraced in MC-F-7426). 


Marshall, Minn., Sub 136, 6-30-60 (embraced in MC-101075, 
Sub 57). 

Yankton, S. Dak., Sub 137, 6-30-60 (embraced in MC-22195, 
Sub 71). 


Russ Transport, Inc., MC-116459, Sub 16, Vegetable Oils, 7-11-60 (embraced 
in MC-103051, Sub 81). 
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27.81 Granted (Continued) 
Salt Creek Freightways, MC-59856, Sub 15, Missile Sites, 6-24-60 (em- 
braced in MC-70451, Sub 214). 
Schirmer Transp. Co., Inc., MC-103654, Sub 51, Fertilizer, 6-24-60. 
Marshall, Minn., Sub 48, 6-30-60 (embraced in MC-101075, Sub 57). 
Scott, P. E., MC-118207, Com. Car. “‘Grandfather’’ App., 6-30-60. 
Star Transfer Co., MC-26396, Sub 20, Cement from Trident, Mont., 6-28-60. 
Fertilizer from Georgetown, Idaho, Sub 16, 6-30-60. 
Swaer, A. E., MC-115513, Sub 1, Com. Car. “Grandfather” App., 6-30-60. 
Transport, Inc., MC-101075, Sub 57, Marshall, Minn., 6-30-60. 
Tri-State yee Co., MC-109397, Sub 32, Arco, Idaho, .... M. C. C. 
Union Pac. Motor Frt. Co., MC-110388, Sub 17, Colo. Missile Sites, 6-24-60 
(embraced in MC-70451, Sub 214). 
Missile Sites, Sub 19, 6-24-60 (embraced in MC-70451, Sub 214). 
Walker Hauling Co., Inc., MC-103051, Sub 81, Vegetable Oils, 7-11-60. 
Watson Bros. Transp. Co., Inc., MC-70451, Sub 214, Missile Sites, 6-24-60. 


Whitfield Transp. Inc., MC-108461, Sub 77, Las Cruces, N. Mex., 
M. C. C. , 7-18-60. 


Whittle, Riley, Ine. MC-117786, Com. Car. “Grandfather’’ App., 6-28-60. 

Yeatts, Lota H., MC-30237, Sub 9, New Furniture, 7-21-60. 

Zimmerman, T. M., Co., MC-112582, Sub 8, Com. Car. ‘“‘Grandfather”’ App., 
Te: 3 , 1-21-60. 

27.82 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Antrim Transp. Co., Inc., MC-106433, Sub 2, Natick, Mass., .... M. C. C. 
‘ , 6-28-60, Commission. 


Asbury Transp. Co. (A Corp.), MC-23939, Sub 90, Cryogenic Liquid, 6-24-60. 
Belford Trucking Co., Inc., MC-105813, Sub 39, Danville, Ill., 7-21-60. 
Brinkerhoff, H. E. & Sons Transp. Co., MC-17868, Sub 4, Alaska, 6-30-60. 


Brooks Truck Line, Inc., MC-82861, Sub 7, Com. Car. “Grandfather” App., 
oe, GS. , 6-30-60. 
arews een. Delivery Susvien, Inc., MC-116686, Sub 1, New Furniture from 
N. J., 7-21-60. 
C & H Transp. Co., Inc., MC-83539, Sub 43, Kansas City, Mo.-Kans., 
6-24-60 (embraced in MC-14743, Sub 20). 
Lufkin, Texas, Sub 49, 6-29-60. 
Calder, James, MC-89552, Sub 5, Western States, 7-20-60. 


Chesapeake Motor Lines, Inc., MC-52917, Sub 14, Com. Car. “Grandfather” 
App., 6-30-60, Div. 4. 


Clark, H. G. & B. R. Estes, MC-119412, Com. Car. App., 7-20-60. 
Commercial Car. Corp., MC-115491, Sub 16, Auburndale, Fla., 6-21-60. 
Commercial Transport, Inc., MC-104654, Sub 112, Ficklin, Ill., 6-30-60. 


Craig a Inc., MC-55811, Sub 48, Com. Car. “Grandfather” App., 
» - &. SO. suces SEA 60. 


Dallas & Mavis Fwdg. Co., Inc., MC-29886, Sub 124, Kansas City, 7-18-60 
(embraced in MC-4405, Sub 306). 


Dealers Transit, Inc., MC-4405, Sub 306, Kansas City, 7-18-60. 
Wayne Cty., Ind., Sub 305, 6-30-60. 
Well Drilling Machines, Sub 311, 6-30-60. 


am PM AAAS see ow 
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27.82 Denied (Continued) 

Dean Van Lines, Inc., MC-110149, Sub 3, Alaska, .... M. C. 
7-19-60. 

English, J. F., MC-119334, Cont. Car. App., 6-23-60. 

Ephraim Freightways, Inc., MC-116999, Sub 1, Com. Car. App., 6-29-60. 


Filkins Transp. Co., Inc., MC-30900, Sub 13, Berkshire County, Mass., 
6-24-60. 


Gardner, K. L., MC-119353, Com. Car. App., 7-21-60. 

Gascho, S. L. & Son, Ltd., MC-116889, Sub 3, Lime, 6-30-60. 

Gilmore, J. W. & Evelyn, MC-119141, Com. Car. App., 6-30-60. 

Gribble, W. H., Jr., MC-117955, Com. Car. “Grandfather’’ App., 6-21-60. 
Guerra, Romeo & Elique, MC-118107, Com. Car. “Grandfather’’ App., 7-8-60. 
Hartley, O. W., MC-114120, Sub 3, Waylite, 6-30-60. 


Hoosier Produce Co., Inc., MC-118163, Com. Car. “Grandfather” App., .... 
M.C.C. ...., 6-29-60. 


I. R. C. & D. Motor Frt., Inc., MC-40235, Sub 18, Molding Machines, 6-28-60. 


Insured Transporters, Inc., MC-107227, Sub 67, Kansas City (Truckaway) 
and Sub 68, Kansas City (Driveaway), 7-18-60 (embraced in MC-4405, 
Sub 306). 


Montana, Sub 74, 6-24-60. 
Interstate Motor Frt. System, MC-35628, Sub 227, Princeville, Ill., 7-18-60. 


Interstate Transport, Inc., MC-117475, Sub 4, Rapid City, S. Dak., 6-30-60 
(embraced in MC-58212, Sub 17). 


Isom, W. J., Sr. & Jr., MC-118110, Com. Car. “Grandfather” App., 6-29-60. 
Juliano, Nicholas, MC-118119, Com. Car. ‘“‘Grandfather’” App., 7-25-60. 
Kaney Transp., Inc., MC-115651, Sub 4, Bettendorf, Iowa, 6-29-60. 


Kaw Transport Co., MC-106400, Sub 24, Olathe, Kans., .... M.C.C....., 
6-30-60 (embraced in MC-106400, Sub 21). 


Keller, Ernest, Jr., MC-119262, Com. Car. App., .... M.C.C. ...., 7-29-60. 
Kessman, D. H., MC-24115, Sub 9, Vinegar & Vinegar Stock, 6-23-60. 
Laws, A. R., MC-118148, Com. Car. ‘“‘Grandfather’” App., 6-30-60. 

Lewis, F. A., MC-89617, Sub 13, Elimination of Gateway, 6-21-60. 


Liquid Transporters, Inc., MC-112617, Sub 43, Ficklin, Ill., 6-30-60 (em- 
braced in MC-104654, Sub 112). 


Ky., Sub 54, 7-21-60. 
Lumber Transport, Inc., MC-115496, Sub 6, Ala. & Ga., 6-30-60. 
Mason & Dixon Lines, Inc., MC-59583, Sub 83, Lake Junaluska, 6-24-60. 


Mason & Dixon Tank Lines, Inc., MC-61403, Sub 50, Liquid Caustic Potash 
to Tenn., 7-15-60. 


McLain Trucking, Inc., MC-78705, Sub 14, Wixom, Mich., 7-27-60. 
Midwest Truck Dispatch, Inc., MC-119056, Com. Car. App., 6-29-60. 
Miller, Eldon, Inc., MC-92983, Sub 342, Four Prairie States, 6-24-60. 


More, E. C., Com. Car. “Interim” App. (now retitled Transamerican Frt. 
Lines, Inc., Seabrook, N. J.), MC-118428, .... M. C. C. ...., 6-20-60. 


National Trailer Convoy, Inc., MC-106398, Sub 119, Corona, Calif., 6-29-60. 

Niederbrach Truck Service, Inc., MC-77013, Sub 3, Prefabricated Bldgs., 
7-20-60. 

Northern Pac. Transport Co., MC-63562, Sub 35, Yellowstone Nat. Park, 
6-28-60. 

Parkhill Truck Co., MC-106497, Sub 13, Kansas City, Mo.-Kans., 6-24-60 
(embraced in MC-14743, Sub 20). 
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27.32 Denied (Continued) 
Perkins Trucking, Inc., MC-102817, Sub 4, Miami Cty., Ind., 7-19-60. 
Potter, H. O. & B. A. McOsker, MC-119078, Com. Car. App., 7-21-60. 


Powell, E. L. & Sons Trucking Co., Inc., MC-14743, Sub 20, Kansas City, 
Mo.-Kans., 6-24-60. 


Raye & Co. Transports, Inc., MC-118196, Sub 1, Perishable Commodities, 
7-18-60 (embraced in MC-118196). 


Refrigerated Truck Service, Inc., MC-118356, Com. Car. ‘“‘Grandfather’”’ App., 
6-29-60 (embraced in MC-118163). 


Ringle Truck Lines, Inc., MC-110505, Sub 48, Twine, 6-27-60. 
Schultz, H. H., MC-117068, Sub 1, Wis., 6-27-60. 


Security Trucking Co., MC-30042, Sub 17, Kansas City, Mo.-Kans., 6-24-60 
(embraced in MC-14743, Sub 20). 


Steel Haulers, Inc., MC-116955, Sub 5, Towers, 6-30-60. 
T. S. C. Motor Frt. Lines, Inc. (now entitled Ryder Truck Lines of La., Inc.) 


MC-106977, Sub 19, Alternate Routes, .... M. C. C. -+, 7-14-60, 
Commission. 

Tower Lines, Inc., MC-65941, Sub 20, Grafton, W. Va., 6-24-60. 

Transport Motor Exp., Inc., MC-107906, Sub 13, Ill. Points, .... M. C. C. 


, 6-30-60 (embraced in MC-F-6909). 
Transport Storage & Distbg. Co., MC-108121, Sub 3, Motor Vehicles, 6-21-60. 
Triple R Trucking Co., Inc., MC-119250, Com. Car. App., 6-23-60. 


Van Stone, MC-103066, Sub 15, Kansas City, Mo.-Kans., 6-24-60 (embraced 
in MC-14743, Sub 20). 


Wenham Transp., Inc., MC-77424, Sub 11, Lubricating Oil Additives, 7-19-60. 
Whitehouse Trucking, Inc., MC-106760, Sub 39, Ohio, 6-28-60. 


Wilson Bros. Truck Line, Inc., MC-116544, Sub 4, Bananas, .... M. C. C. 
‘ , 6-27-60. 


Wood, Lonnie, MC-118904, Com. Car. App., 7-19-60. 
Wright, C. F., MC-111737, Sub 2, Lumber & Pallets, 7-18-60. 
Zimmerman, T. M., Co., MC-112582, Sub 9, Interim Operations, .... M. C. C. 


, 7-21-60 (embraced in MC-112582, Sub 8). 
27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Armored Car Services, Inc., MC-119108, Fairfax Cty., Va., 6-27-60. 


Atlantic Truck Lines, Inc., MC-118803, Cont. Car. App., .... M. C. C 
, 6-27-60. 

Beatty Motor Exp., Inc., MC-78062, Sub 34, Medina, Ohio, .... M. C. C. 
, 6-30-60. 


Botek, Michael, MC-119212, Cont. Car. App., 6-23-60. 

Cc. B. W. Transport Service, Inc., MC-115975, Sub 1, Cont. Car. App., 7-6-60. 
F. V. A. Trucking Inc., MC-119125, Cont. Car. App., 6-29-60. 

Farkas, Charles, MC-105187, Sub 7, Dry Sugar, 6-23-60. 


Handy, W. A., MC-117874, Cont. Car. “Grandfather” App., .. M.C.C....., 
7-18-60. 


Harman, G. E., Jr., MC-117873, Cont. Car. “Grandfather” App., .... M.C.C. 
, 1-18-60. 


Harris, J. F., MC-116119, Sub 3, N. Y. & W. Va., 6-21-60. 


Sub 4, Laboratory Furniture, 6-21-60 (embraced in MC-116119, 
Sub 3). 
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27.41 Granted (Continued) 

Panther Oil & Grease Mfg. Co., Inc., MC-118187, Cont. Car. ‘‘Grandfather”’ 
App., 6-24-60. 

Pearson, Eliz., MC-119325, Cont. Car. App., 7-21-60. 

Weaver, K. L., MC-117952, Cont. Car. “Grandfather” App., 6-24-60. 

Williams Grain & Produce Co., MC-117445, Sub 2, Cont. Car. App., 6-30-60. 


27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 
Bursch, Wm. P., MC-118940, Lumber, 7-29-60. 
Gunkelman & Johnson, Inc., MC-117567, Cont. Car. App., 6-30-60. 
Iola Transport, Inc., MC-118979, Cont. Car. App., 6-28-60. 


J-T Transport Co., Inc., MC-11185, Sub 114, Burbank & PaJmdale, Calif., 
6-24-60. 


Oglesby Transport, Inc., MC-118467, Cont. Car. App., 7-18-60. 
Pacelli, Americo, MC-117830, Sub 2, Cont. Car. App., 7-15-60. 
Ruan Transport Corp. of Kans., MC-119136, Cont. Car. App., .... 
-..-, 6-21-60. 
Chanute Cont. Car. App., MC-119162, .... M. C. C. 
(embraced in MC-119136). 


Fredonia Cont. Car. App., MC-119144, .... M. C.C. 
(embraced in MC-119136). 


Mo. Cont. Car. App., MC-119150, .... M. C. C. 
(embraced in MC-119136). 


Zechman, K. K. & H. E., MC-100662, Sub 12, Baltimore, Md., 6-30-60. 


27.5 Water Carrier Operations 


27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1: 


Grace Line, Inc., W-1126, Sub 2, Com. Car. App., .... I. C. C. ...., 6-30- 


27.6 Forwarder Operations 
27.61 Granted 


27.61 Applications by Forwarders for New or Extended Operations 
Granted by Div. 1: 


Chi-Can Frt. Fwdg., Ltd., FF-252, Frt. Forwarder App., .... I. 
7-7-60. 


27.62 Denied 


27.62 Applications by Forwarders for New or Extended Operations 
Denied by Div. 1: 


Peck, J. L., FF-255, Frt. Forwarder App., .... I. C. C. ...., 7-7-60 (em- 
braced in FF-252). 


27.7 Brokerage 


27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Widell, C. E., MC-12698, Broker App., 6-30-60. 
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28. Transfer, Modification or Revocation 
28.1 Transfer 
28.10 Generally 


28.10 Vendor continues to be a carrier within meaning of sec. 5(13) 
of Act so long as its certificate remains outstanding, and transaction falls 
squarely within scope of sec. 5(2)(a) of Act. Issues are to be determined 
under that sec., rules governing transfer of certificates being inapplicable 
to sec. 5 proceedings. Transfer of vendor’s certificate is merely an incident 
flowing from sec. 5 transaction. 80 M. C. C. 613, "a MO-F-6245, Pan- 
Atlantic SS. Corp.—Pur.—Agwilines, Inc., ... SC. Gh sescy Tee 


Commission. 
28.2 Modification 
28.21 Remove Ambiguities 


28.21 Difficulties of record here amply justify clarification of consid- 
ered certificate so as more appropriately to describe territorially authority 
for operations which Hvidsten has performed in past, and with respect to 
which public need has been established, and warrant finding that continu- 
ance of operation under modified certificate is required by present and future 
public convenience and necessity. Although clarification here sought might 
have been accomplished by filing of appropriate petition for clarification or 
for reconsideration of proceedings resulting in grant of authority held, as 
was done in 61 M. C. C. 783, all interested parties have had adequate notice 
of matters involved and appear to be before Commission. There is no good 
reason why same result may not be accomplished by method which Hvidsten 
has chosen; namely, filing of appropriate application under sec. 207 of Act. 
See 68 M. C. C. 269. MC-28132, Sub 52, Hvidsten Transport, Inc. Ext.— 
Dakota County (Minn.), .... M. C. C. , 6-22-60, Div. 1. 


28.3 Revocation 
28.31 Jurisdiction 


28.31 In proceedings arising under sec. 212(a) of Act for voluntary 
revocation of previously issued motor carrier operating authority, it is clear 
that Commission can act only upon consent as communicated in appropriate 
application. Hidden or undisclosed consent serves no purpose. 

Capitol, by its request of July 17, 1953, intended to request, but did 
not request that permit in MC-35751 (Sub 1), be revoked. However, 
assuming arguendo that Capitol “intended and did request’ that Sub 1 
permit be revoked, Commission cannot now revoke permit because Capitol 
by its opposition herein has in effect withdrawn request for revocation. It 
has consistently been held that in absence of involuntary revocation proceed- 
ing under sec. 212(a), Commission cannot without consent of holder narrow 
or restrict a permit. 62 M. C. C. 413. MC-85751, Capitol Transport Co. Inc. 
Cont. Car. App., .... M. C. C. , 7-25-60, Commission. 

28.31 To conclude that, under part III of Act, an effective water 
carrier certificate becomes forfeited by nonuser, or that Commission has 
power to impose such condition in a certificate, clear statutory authority 
therefor must be shown; it may not properly be inferred. No basis therefor, 
expressly or by implication, is perceived, especially when comparing pro- 
visions of part III with those of parts II and IV of Act, which contain specific 
provisions relating to suspension or revocation of certificates or permits. 
See 38 M. C. C. 603 at 606 and 58 M. a C. 599. MOC-F-6245, Pan-Atlantic 
SS. Corp.—Pur.—Agwilines, Inc., .... M. C. C. , 7-6-60, Commission. 


29. PoE worn 
29.0 Generally 
29.038 Passenger Train Service 


29.03 Upon investigation, found that operation by M. & St. L. Ry. Co. 
of passenger trains Nos. 13 and 14 between Minneapolis, Minn. and Water- 
town, S. Dakota, is not required by public convenience and necessity and 
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continued operation thereof would unduly burden interstate commerce. 
Investigation ordered discontinued. F. D. 21015, Minneapolis & St. L. Ry. 
Co.—Discontinuance of Service bet. Minneapolis, Minn. & Watertown, 
S. Dak., 6-30-60, Div. 4. 

29.03 Present and future public convenience and necessity permit 
discontinuance of service by Southern Pacific Co. of its passenger trains 
Nos. 59 and 60 between Los Angeles and Sacramento; Nos. 155 and 156 
between San Francisco and San Jose; and Nos. 247 and 248 between Oakland 
and Sacramento, Calif., and continued operation of such trains will constitute 
unjust and undue burden upon interstate operations of that carrier and 
upon interstate commerce. F. D. 20508, Southern Pac. Co.—Partial Dis- 
continuance of Passenger Trains bet. Los Angeles & Sacramento; Oakland & 
Sacramento; & San Francisco & San Jose, Calif., 7-21-60, Div. 4. 


29.2 When Granted 
29.28 System Earnings 


29.23 In reaching conclusions, full consideration has been given to 
protestants’ contention that petitioner’s system operations as a whole must 
be unprofitable, or that it is failing to receive fair return on a system-wide 
basis considering both freight and passenger traffic before it can be found 
that undue burden on interstate commerce exists. Such contention is re- 
jected for reasons expressed in 309 I. C. C. 59, and in 254 I. C. C. 745. 
F. D. 20508, Southern Pac. Co.—Partial Discontinuance of Passenger Trains 
bet. Los Angeles & Sacramento; Oakland & Sacramento; & San Francisco & 
San Jose, Calif., 7-21-60, Div. 4. 


29.25 Lack of Need 


29.25 Sixteen intermediate points are without common carrier passen- 
ger service other than that provided by proposed discontinued trains. How- 
ever, no person took advantage of opportunity to introduce evidence at 
hearing bearing upon needs of traveling public to and from any point served 
by proposed discontinued trains. Operation found not required by public 
convenience and necessity. F. D. 21015, Minneapolis & St. L. Ry. Co.— 
Discontinuance of Service bet. Minneapolis, Minn. & Watertown, S. Dak., 
6-30-60, Div. 4. 


29.25 Continued operation and maintenance of rail equipment and 
schedules for which no public convenience and necessity exists and which 
manifestly tends to weaken stability of a railroad necessarily constitutes 
undue burden upon interstate commerce. F. D. 20508, Southern Pac. Co.— 
Partial Discontinuance of Passenger Trains bet. Los Angeles & Sacramento; 
Oakland & Sacramento; & San Francisco & San Jose, Calif., 7-21-60, Div. 4. 


29.3 Determination of Earnings 
29.31 Revenues 


29.31 There is no basis for believing that any substantial number of 
pass riders would have used trains in question had they been required to 
pay established tariff fares. Under circumstances, validity of use of con- 
structive revenues as presented by State is at least doubtful and should be 
considered an incidental effect which would accompany such changes in peti- 
tioner’s service. F. D. 20508, Southern Pac. Co.—Partial Discontinuance of 
Passenger Trains bet. Los Angeles & Sacramento; Oakland & Sacramento; 
& San Francisco & San Jose, Calif., 7-21-60, Div. 4. 


29.32 Expenses of Involved Line 


29.32 Certain of cost factors used by petitioner are unrealistic for use 
in this type of proceeding, particularly, those relating to charges for main- 
tenance of way, general expenses, and certain others of an overhead nature. 
However, such items are not of sufficient amount to materially affect conclu- 
sions herein and for purpose of this case Commission has accepted all revi- 
sions by State of operating expenses. F. D. 20508, Southern Pac. Co.— 
Partial Discontinuance of Passenger Trains bet. Los Angeles & Sacramento; 
Oakland & Sacramento; & San Francisco & San Jose, Calif., 7-21-60, Div. 4. 
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29.35 System Expenses 


29.35 Petitioner points out that other segments of its operations would 
be benefited upon discontinuance of trains in question by reason of removal 
of their interference with freight and other services, and that savings up to 
$159,000 is foreseen through reduction in required operation of switch 
engines and yard and work trains; earlier scheduling of freight train de- 
partures; and reduction of time freight trains are held on branch lines to 
accommodate passenger train schedules. Savings of this nature are some- 
what remote and, on this record, too speculative for consideration in deter- 
mining whether individual trains should be discontinued. F. D. 20503, 
Southern Pac. Co.—Partial Discontinuance of Passenger Trains bet. Los 
Angeles & Sacramento; Oakland & Sacramento; & San Francisco & San 
Jose, Calif., 7-21-60, Div. 4. 


29.4 Economic Effect 
29.41 Service 


29.41 Existing common carrier service by petitioner, other railroads, 
motor carrier buses and airlines is reasonably sufficient to satisfy needs of 
traveling public presently utilizing trains in question. F. D. 20508, Southern 
Pac. Co.—Partial Discontinuance of Passenger Trains bet. Los Angeles & 
Sacramento; Oakland & Sacramento; & San Francisco & San Jose, Calif., 
7-21-60, Div. 4. 


29.45 Employees 


29.45 Same conditions imposed as 257 I. C. C. 177. F. D. 21089, 
Minneapolis & St. L. Ry. Co.—Abandonment, etc., Estherville, Iowa, 7-18-60, 
Div. 4. 


To Same Effect: 


F. D. 21073, Chicago, R. I. & P. R. Co.—Abandonment, etc., at Hodge, 
Jackson Parish, La., 7-12-60, Div. 4. 


F. D. 21127, Gulf, M. & O. R. Co.—Abandonment of Por. of Farnell Br., 
7-19-60, Div. 4. 


29.45 Commission, in 307 I. C. C. 59, held that it is not empowered 
under sec. 13a(1) to impose conditions for protection of employees who may 
be adversely affected by proposed discontinuance of service. However, 
probable effect which such discontinuance would be likely to have upon 
employees is one of matters to be considered in determining whether opera- 
tion is required by public convenience and necessity. F. D. 21015, 
Minneapolis, & St. L. Ry. Co.—Discontinuance of Service bet. Minneapolis, 
Minn. & Watertown, S. Dak., 6-30-60, Div. 4. 


29.45 Commission is without authority to impose any conditions for 
protection of employees adversely affected by discontinuance of intrastate 
trains authorized under provisions of sec. 13a(2) of Act. F. D. 20508, 
Southern Pac. Co.—Partial Discontinuance of Passenger Trains bet. Los 
Angeles & Sacramento; Oakland & Sacramento; & San Francisco & San Jose, 
Calif., 7-21-60, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Chicago, R. I. & Pac. R. Co., F. D. 21073, Hodge, Jackson Parish, La., 
7-12-60. 


Gulf, M. & O. R. Co., F. D. 21127, Por. of Farnell Br., 7-19-60. 
Minneapolis & St. L. Ry. Co., F. D. 21089, Estherville, Iowa, 7-18-60. 
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3. FINANCE 
31. Jurisdiction 


31.3 Securities Subject to Authorization 

31.30 Generally 

31.30 Certificate to be impressed on certificates of stock of Baltimore 
Co. tendered for exchange for shares of applicant is evidence of an interest 
in applicant’s common stock proposed to be subsequently issued to share- 
owners of Baltimore Co. upon completion of transaction, and constitutes 
issuance of a security within meaning of sec. 20a(2) of Act. F. D. 21161, 
Chesapeake & O. Ry. Co. Securities, 7-1-60, Div. 4. 

31.4 Loan Guaranty Under Part V of Act 

31.40 Generally 

31.40 Ordered that a loan guaranty by Commission in principal 
amount not to exceed $2,000,000 plus interest, for reimbursing applicant 
for expenditures made from its own funds for additions and betterments, 


be approved and authorized, subject to terms and conditions prescribed. 
F. D. 21121, Norfolk S. Ry. Co. Loan Guaranty, 7-26-60, Div. 4. 


32. Security Issues 


32.6 Sale of Issues 
32.62 Competitive Bidding 


32.62 Bonds were not offered for sale through competitive bidding. 
While applicant has been subjected by order of Commission to provisions 
of secs. 20 and 20a of Act, order did not subject it to competitive bidding 
requirements applicable to “sale of railroad securities’’ as prescribed in 
Commission’s report on May 8, 1944, in Ex Parte 158, 257 I. C. C. 129, 
which report uses term “‘railroad’’ and “railroad securities.”” Applicant is 
not a railroad and securities here involved are not railroad securities. F. D. 
21128, Pennsylvania Co. Bonds, 7-6-60, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Ryder Truck Lines, Inc.—Assumption of Obligation, F. D. 20976, 6-28-60 
(embraced in MC-F-7397). 


33.07 Receiver’s Certificates 


33.07 Authority Granted to Issue Receiver’s or Trustee’s Certificates 
Authorized by Div. 4: 


Atlantic & Danville Ry. Co.—Trustee’s Ctfes—F. D. 21158, 6-27-60. 


33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Atlantic Coast Line R. Co., F. D. 21191, 8-28-60. 
Chicago, B. & Q. R. Co., F. D. 21131, 6-29-60. 
Western Md. Ry. Co., F. D. 21166, 7-11-60. 
33.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4: 


American Commercial Barge Line Co., F. D. 21156, 7-15-60. 
Railway Exp. Agency, Inc., F. D. 21178, 7-29-60. 
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33.4 Refinancing 
33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 


Ryder System, Inc., Securities, F. D. 21144, 7-26-60. 
33.47 Holding Company 


33.47 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Capital Stock of Holding Companies Authorized by Div. 4: 


Pennsylvania Co. Bonds, F. D. 21128, 7-6-60. 


33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 Issue of Securities in Connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange 
of Stocks in Mergers Authorized by Div. 4: 

Chesapeake & O. Ry. Co. Securities, F. D. 21161, 7-1-60. 
33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4: 

Spector Frt. System, Inc.—Issuance of Securities & Assumption of een 
tion, F. D. 20325, Same—Stock, F. D. 20538, .... M. C. C. os 

7-8-60 (embraced in MC-F-6986). 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in Connection with Stock Option Plan 
Authorized by Div. 4: 


Tennessee, Ala. & Ga. Ry. Co., F. D. 21130, 7-13-60. 
4. SERVICE & OPERATIONS 
42. Terminal 


42.3 Loading & Unloading 
42.30 Generally 


42.30 Under proposed tariff provisions respondents have obligated 
themselves to perform unloading and racking service under their linehaul 
rates. They have arranged by contract to have these services performed 
on their behalf by motor carriers at facilities which are, in some instances, 
leased by respondents. There is nothing unusual or unlawful in these 
contractual arrangements. Regardless of who performs service for re- 
spondents, latter are obligated under tariff to furnish unloading and racking 
services to consignee and thus payment of a just and reasonable allowance 
where consignee elects to perform such services appears to be lawful. As 
stated, rail receivers of pipe at Odessa and other distribution points incur 
expenses ranging from 7.5 to 12 cents per 100 pounds for unloading rail 
cars and racking pipe at storage yards. It thus appears that 7.5 cents 
which respondents would allow consignees for performing this service is 
just and reasonable. I & S 7004, Allowance on Oil Pipe at Texas Desti- 
SO, 1... & GO. G. ciccy Faueee, Eee. B. 


42.4 Pickup & Delivery 
42.40 Generally 


42.40 Schedules proposing extension of respondent’s free pickup and 
delivery zone at Los Angeles, Calif. found just and reasonable. I & S 7222, 
Enlargement of Los Angeles Pickup & Delivery Area, .... I. C. C. 
7-11-60, Div. 3. 
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45. Allowances 


45.0 Generally 
45.01 When Lawful 


45.01 I & S 7004, Allowance on Oil Pipe at Texas Destinations, .... 
I. C. C. ...., 7-11-60, Div. 2. (Please see 42.30 same). 


46. Safety 


46.3 Block Signals 
46.81 Manual 


46.31 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices Under Paragraph (b), Sec. 25 of Act, as Amend- 
ed: Application of the Missouri-Kansas-Texas R. Co. for approval of the 
discontinuance of automatic block-signal system between Steedman & 
Sedalia, Mo., granted. No. 28000, Sub 192, Missouri-Kansas-Texas R. Co., 
BS-Ap. 14452, coos Be Qe GS Se dsy eee ae Os 


46.31 In the Matter of Acetate for Approval of Proposed Modi- 
fications of Systems or Devices under Paragraph (b), Sec. 25 of Act, as 
Amended: Application of The New York Central Railroad Company for 
approval of the discontinuance of manual block system (1) between Andover, 
Ohio & Oil City, Pa., & (2) between Polk Junction & Rose, Pa., granted. 
No. 28000, Sub 189, New York Central R. Co., BS-Ap. 14874, .... I. C. C. 

, 7-26-60, Div. 3. 


46.4 _Interlockers 
46.40 Generally 


46.40 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amend- 
ed: Joint application of the Chicago, Burlington & Quincy R. Co., and the 
Wabash R. Co. seeking approval of the replacement of their present manually 
controlled interlocking with an automatic interlocking at the crossing of 
their main tracks in Chillicothe, Mo., of the removal of their main track 
derails at such crossing, and of certain other related changes, granted. 
No. 28000, Sub 209, Chicago, B. & Q. R. Co., Wabash R. Co., BS-Ap. 14607, 
ceee Me Ke Gs 2405 ae a 


46.40 Rules, Standards and Instructions for Installation, Inspection, 
Maintenance and Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control, and Cab Signal 
Systems, and other Similar Appliances, Methods and Systems: Upon further 
hearing, application of Memphis Union Station Co. for an additional exten- 
sion of time, to March 31, 1962, within which to comply with the require- 
ments of Sec. 136.302 of the Rules, Standards, and Instructions as it applies 
to the installation of route locking at Memphis Union Station interlocking, 
Memphis, Tenn., granted. Prior report 278 I. C. C. 267. Ex Parte 171, 
Memphis Union Station Co., RS&I-Ap. 847, .... I. C. C. ...., 6-24-60, 
Div. 3. 


46.5 Train Control 
16.50 Generally 


46.50 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amend- 
ed: Application for approval of the installation of traffic-control system on 
two main tracks between Illmo, Mo., and North Junction, IIl., and of asso- 
ciated modifications and changes, mostly on the properties of the Southern 
Illinois & Missouri Bridge Co., granted. No. 28000, Sub 208, St. Louis 8S. 
Ry. Co., Mo. Pac. R. Co., Southern Ill. & Mo. Bridge Go., BS-Ap. 14574, 
soot de Se Gees h ay Rey Bee 
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49. Discrimination 
49.0 Generally 


49.01 Unjust 


49.01 Under terms of tariff item, carrier would be obligated to perform 
unloading and racking as part of delivery service only at destinations named, 
not at some point or points beyond limits of those destinations. Thus, 
service for which allowance would be made, when furnished by consignee, 
necessarily would have to be similarly limited, and no unjust discrimination 
would result merely because carrier withheld allowance for service per- 
formed outside scope of its common carrier obligation. I & S 7004, Allow- 
ance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 7-11-60, Div. 2. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.03 Minimum Rates 


51.03 L.T.L. and any-quantity commodity rates, except where special 
circumstances or conditions discussed in report in connection with indi- 
vidual commodities or groups of commodities are found to warrant assailed 
rates, or other such rates as indicated are, and for future will be, unjust 
and unreasonable to extent that they are less than class rates and charges 
prescribed in 302 I. C. C. 499, for application in New York-Philadelphia 
area. No. 32412, Middle Atlantic Conference v. A. A. A. Trucking Corp., 
cae Ba Se Me saiag COO ae. 2 


51.2 Agreements 
51.29 Amendments 


51.29 Approval of further amendments of agreement of Central States 
Motor Freight Bureau, Inc. found not prohibited by paragraph (4), (5), or 
(6) of sec. 5a of Interstate Commerce Act. Prior reports, 289 I. C. C. 517, 
297 I. C. C. 497, and 299 I. C. C. 773. Sec. 5a App. 33, Central States Motor 
Com. Cars.—Agreement, .... I. C. C. ...., 6-28-60, Div. 2. 


52. Freight Classification 


52.0 Generally 
52.0 Generally 


52.0 Other factors being equal, motor carrier industry generally recog- 
nizes class 100 as standard classification rating for articles with density 
ranging from 6 to 12 pounds a cubic foot. At request of shipper, New 
England Motor Rate Bureau, Inc. added a class 2 rating to its classifica- 
tion item covering articles when stacked, and amended class i rating by 
adding ‘‘not stacked.” I & S M-13231, Exceptions Ratings on Doors from 
Cambridge, Mass., .... M. C. C. ...., 7-11-60, Div. 3. 


52.01 Purpose 


52.01 Any adjustment to reflect conditions of transportation which 
apply generally should be made in classification ratings. I & S M-18231, 
Exceptions Ratings on Doors from Cambridge, Mass., . 

7-11-60, Div. 3. 


52.03 Use of Article 


52.03 While use to which an article is put is not sole factor to be con- 
sidered in classifying it for ratemaking purposes, its use is relevant and 
material for this purpose. 294 I. C. C. 475, 478. No. 32478, Atchison, 
T. & S. F. Ry. Co. v. United States, .... I. C. C. ...., 6-24-60, Div. 2. 
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53. Rate Adjustments 
53.4 Commodity Rates 


58.40 Generally 


53.40 Volume of traffic and regularity of movement are important 
considerations in determining justness and reasonableness of proposed re- 
duced commodity rates. I & S 7324, Boots or Shoes—Bel Camp, Md. to 
Boston & Providence, .... I. C. C. ...., 7-18-60, Div. 3. 


53.41 L.C.L. or L.T.L. 


53.41 L.T.L. commodity rates are anomalous. and require special justi- 
fication. 62 M. C. C. 427, 440, and cases therein cited. However, as in 
report on reconsideration in that proceeding, 62 M. C. C. 593, and in others; 
for example, 63 M. C. C. 301, 303, 308, and 67 M. C. C. 695, 697, 700, such 
rates have been approved where special circumstances existed. No. 32412, 
Middle Atlantic Conference v. A. A. A. Trucking Corp., .... 09069 
6-27-60, Div. 2. 


53.41 In determining justness and reasonableness of proposed rate, 
there are factors to be considered other than costs. L.T.L. commodity rates 
are anomalous, and unless there are exceptional circumstances surrounding 
transportation, class rates should apply on such shipments. 62 M. C. C. 
427, 440, and cases cited therein. Here, no special circumstances are 
shown that warrant establishment of commodity rate proposed. Evidence 
indicates that volume of considered traffic is light. There is no indication 
that respondent’s present rate on this traffic exceeds reasonable level, and 
no competitive reason for proposed rate is offered. There is no showing 
that compared rate on rough castings was predicated on transportation con- 
ditions similar to those existing in connection with proposed rate. 309 
I. C. C. 644. I & S M-18182, Resistance Grid Castings from Hamilton, Ohio 
to Buffalo, N. Y., ....1.C. C. ...., 7-14-60, Div. 2. 


53.5 Less Vehicle Load Shipments 
53.50 Generally 


53.50 Simplified billing for shipper is inadequate justification for 
maintenance of an any-quantity rate on this traffic (incandescent electric 
lamps). No. 32412, Middle Atlantic Conference v. A. A. A. Trucking Corp., 
coes Be Ge Gs voc cy Cee, Eee. S. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.11 Railroads 


54.11 Record affords no basis for finding of unlawful discrimination; 
evidence is clear that defendant offered complainant same basis of reduced 
joint rates as has been established in connection with Central of Georgia, 
and thus is not discriminating against complainant in violation of sec. 3(4). 
No. 32654, Southern Ry. Co. v. Louisville & N. R. Co., .... ccnan 
7-14-60, Div. 2. 


54.7 Divisions 
54.71 Financial Need 


54.71 In 265 U.S. 274, 284, and 109 I. C. C. 127, 131, principle was 
stated that Commission may, in public interest, take into consideration finan- 
cial needs of a weaker road and accord it a division larger than justice 
merely as between parties would suggest in order to maintain it in effective 
operation as part of adequate transportation system, provided share left 
to its connections is adequate to avoid a confiscatory result. No. 31845, 
Duluth, S. S. & A. R. Co. v. Mackinac Transp. Co., .... I. C. C. ...., 
6-20-60, Commission. 
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54.76 Proportional Rates 


54.76 It is well settled that maintenance of higher rail proportional 
rates, or of provisions calling for different refunds to shippers or consignees, 
for like services on commodities which have a subsequent movement beyond 
rail destination by water or truck, than on same commodities which are 
moved beyond by rail to same ultimate destinations, is unlawful. 330 
U. S. 567 and 342 U. S. 951. However, that is not situation here. Instant 
proposal would result in proportional rates varying with ultimate destina- 
tion of traffic, not according to mode of transport used for subsequent move- 
ments. Neither Commission nor courts have found such proportional rates 
to be unlawful by reason of that fact. See 292 1. C. C. 23, 36. I1&S 7004, 
Allowance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 7-11-60, 
Div. 2. 


54.78 Divisions Prescribed 


54.78 Considering all facts of record bearing on factors which sec. 
15(6) of Act requires Commission to consider in prescribing divisions of 
joint rates, present divisions of joint rates on ferry traffic across Mackinac 
Straits are and for future will be unjust, unreasonable, and equitable divi- 
sions of such rates will be 50 percent of Ferry’s transfer charge to each 
defendant on each car it delivers to or receives from Ferry, and other 50 
percent to complainant, plus respective divisions of such rates (not including 
transfer charge) now accruing to complainant and defendants. 


In 234 I. C. C. 135, 163, Commission required that switching charge of 
connecting carrier be paid out of division of delivering carrier. No. 31845, 
Duluth, 8. 8S. & A. R. Co. v. Mackinac Transp. Co., ....I1.C. C. ...., 
6-20-60, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.04 Market Equalization 


55.04 With respect to origin of East St. Louis, both of steel companies, 
namely, Granite City and Laclede, which respondent’s traffic witness named 
as possible sources of tonnage, are protesting proposal and are supporting 
present rate parity which they enjoy with entire Chicago group. That parity 
has existed for many years, and maintenance thereof, to extent that Chicago 
area is affected, is implicit in proposal under consideration. In these circum- 
stances, there is no justification for separate consideration of proposed rate 
as it would apply from East St. Louis. I & S 7226, Iron & Steel Articles— 
Chicago & East St. Louis, Ill. to Ill., .... I. C. C. ...., 7-21-60, Div. 2. 

55.04 Rail carriers have right to meet competition in whatever form 
it may arise, provided rates do not contravene any provision of Act, and 
Commission may, in special cases and subject to reasonable conditions, grant 
relief from operation of long-and-short-haul provision of sec. 4 of Act with 
respect to such rates. Market competition has frequently been recognized as 
constituting a ‘“‘special case’’ justifying fourth-section relief. I & S 
Iron or Steel Articles—East to Southwest, .... I. C. C. ...., 6-27-60, Div. 2 


55.1 Reduced Rates to Meet Competitive Rates 
55.12 Rail v. Water Carrier 


55.12 While respondents have not shown specifically extent of barge- 
truck terminations of pipe in destination area concerned, considering severe 
loss of tonnage experienced by respondents in 1958 compared with 1953, 
substantial increase in barge movement since 1953, and respondents’ prior 
experience in 1955 to 1957, inclusive, when rate reductions resulted in 
recapture of substantial amount of traffic which had been lost to barge-truck 
routes, respondents have shown competitive justification for proposals. 
I & S 7004, Allowance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 
7-11-60, Div. 2. 


, 
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55.2 Destructive Competition 
55.22 Rail v. Water-Truck 


55.22 There is no indication on this record that lower all-rail charges 
resulting from respondents’ proposed revisions would so reduce their reve- 
nues as to produce unsound economic conditions among several carriers or 
adversely affect efficiency of their service. Car-mile revenue of respondents 
under proposals would substantially exceed average car-mile revenue of each 
of respondents on all traffic, and protestants do not challenge respondents’ 
contention that resulting rates would be compensatory. Evidence fails to 
show which is low-cost mode of transportation on this commodity. Proposed 
schedules appear to be competitively necessary. In circumstances, proposed 
provisions may not be condemned as unfair or destructive merely because 
they may divert traffic from another mode of transportation. I & 8 7004, Al- 
lowance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 7-11-60, Div. 2. 


55.24 Motor Carrier 


55.24 Maintenance of numerous and different L.T.L. and any-quantity 
commodity rates named in tariffs described in appendix hereto has resulted 
in a rate war among motor common carriers of property in area, is interfer- 
ing with establishment of a just and reasonable rate adjustment which is 
needed to yield adequate revenues, and constitutes a destructive competitive 
practice in contravention of National Transportation Policy. 

Middle Atlantic Conference v. A. A. A. Trucking Corp., .... iv 60 
6-27-60, Div. 2. 


55.8 Compensativeness 


55.80 Generally 


55.80 Cost data presented are incomplete and thus may not be ac- 
cepted as determinative of compensativeness of these rates. However, com- 
pensativeness of rates may be determined also by comparisons with other 
rates on same commodities between points in same general area. Proposed 
rates are no lower generally than rates on same commodities from nearby 
Canadian origins to same or other destinations in middle Atlantic territory. 
No reason appears for assuming that transportation conditions at Black 
Lake differ from those at nearby asbestos-producing points of Asbestos, 
East Broughton, and Thetford Mines. Thus, compared rates from Canadian 
origins afford strong evidence that proposed rates are reasonably compensa- 
tory. _I & S M-113938, Asbestos Fiber—Black Lake, Quebec to Middle At- 
lantic Ter., .... I. C. C. ...., 7-65-60, Div. 3. 


55.81 Burden of Showing 


55.81 Cost computations made by protestants for three of four other 
carriers for which proposed rate was published indicate that their costs are 
higher than those shown for proponent carrier. Since those carriers made 
no effort to justify rate for their account, they have not met statutory re- 
quirement. I & S M-13224, Green Coffee—New Orleans, La. to Atlanta, Ga., 
ovee Se  Q. ov cug SOG, Be. GB, 


55.81 Under sec. 216(g) of Act, burden of proof is upon respondent 
to show that proposed rate is just and reasonable, and an essential element 
of such proof is showing that rate is compensatory. Respondent’s unsub- 
stantiated system average cost for one quarter of 1959 is not adequate sup- 
port for conclusion that proposed rate would be compensatory for this 
trafic. I & S M-13398, Petroleum Products—La. Points to Greenville, Miss., 
coos ae Gc . cc cy SSG, Bee. &. 


55.81 Compensatory nature of a reduced rate is an essential element 
to be considered in determining its justness and reasonableness. While 
competitive circumstances exist here, they cannot justify rate below out- 
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of-pocket level. Burden is on respondents to establish that proposed rate is 
just and reasonable. That burden has not been met. In these circum- 
stances, rate may not receive approval. I & S M-13293, Scrap Metal—Jack- 
sonville, Fla, to New York, N. Y., .... 1. C. C. ...., 6-24-60, Div. 3. 


55.83 Motor Carrier Rates 


55.83 Proposed rates do not so much constitute a reduction as a case 
of commodity rates following movement of traffic. This is in keeping with 
basic concept of commodity rates. See 66 M. C. C. 151 and 64 M. C. C. 761. 
In those proceedings, proposed rates to new warehousing facilities, same as 
or comparable to rates to former warehousing points, were found to be 
compensatory despite lack of specific cost data. Proposed rates herein 
found just and reasonable. I & S M-18192, Cotton Cloth—Canton, Mass. to 
N.d.@H. YW. ..-.. 1.6. C. ...., 689-60, Div. 3. 


55.83 Under present rate of 64 cents, carrier performs loading and 
unloading at average cost of $3.12 per man-hour, or $49.92 per shipment. 
Under proposed rate, there would be net saving of 12 man-hours, or $37.44, 
compared with reduction in revenue of $18. Considering this and other 
evidence of record, proposed rate will be compensatory for service by pro- 
ponent. I & S M-138224, Green Coffee—New Orleans, La. to Atlanta, Ga., 
pooe Be Ge G 2.009 SreOmee, Uer. 8. 


55.83 Results obtained for five of the six carriers considered, how- 
ever, in absence of any rebuttal evidence, warrants presumption that result- 
ing cost for Lake Refrigerated also would exceed rate of 146 cents or net 
rate of 133 cents after payment of pier-handling charge. No. 33134, Pack- 
ing House Products—New York, N. Y. to East St. Louis, ....1.C. C. ...., 
7-18-60, Div. 2. 


55.83 Rate comparisons referred to by respondent are not convincing 
that proposed rate would be reasonably compensatory, and this must be 
said also of costs submitted. Indeed, cost data indicate that rate would not 
yield out-of-pocket cost of service. I & S M-13262, Petroleum Oils & Greases 
—New Orleans to Oklahoma City & Tulsa, .... I. C. C. ...., 6-28-60, 
Div. 2. 


55.83 While respondent’s cost data are incomplete, it is apparent that 
proposed rate would yield greater minimum revenue than present rate, and 
would result in better utilization of its equipment. There is no opposition 
to proposed reduction. Approved. I & S M-13315, Petroleum Products— 
Wilmington, N. Car. to Hartsville, S. Car., .... I. C. C. ...., 7-18-60, 
Div. 3. 


55.83 Respondent maintains that proposed rate and minimum weight 
would produce greater revenue and profits than present rate and minimum. 
Reference is made to Commission decisions wherein it was stated that a 
rate reduction coupled with an increased minimum weight generally results 
in more economical transportation, in accordance with National Transporta- 
tion Policy. In absence of evidence as to present average loading showing 
in this respect is not conclusive. Furthermore, proposed rate must be 
shown to be just and reasonable, and minimum requirement in this respect 
is evidence that rate would be reasonably compensatory for service to be 
performed thereunder. I & S M-13198, Various Commodities—Buffalo, N. Y. 
to Chicago, Ill., .... I. C. C. ...., 7-14-60, Div. 2. 


55.85 Forwarder Rates 








55.85 Proposed rates in official territory appear necessary to meet 
competition of American. Rates to be just and reasonable must yield at 
least out-of-pocket cost of performing service. I & S 7054, Forwarder 
Class Rates from & to or bet. Off. & W.T.L. Ter., .... I. C. C. ...., 
7-26-60, Commission. 
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57. Tariffs 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 Proposed provisions under investigation in I & S 7004 provide 
for payment of 7.5-cent allowance upon filing of claims with destination 
carrier within 6 months from date of freight bill, or for deduction of such 
allowance from freight bill at time of payment ‘‘when carrier’s agent is 
informed that services have been or will be performed.’”’ These provisions 
are too indefinite to meet requirements of Commission’s rules for tariff publi- 
cation. Policing arrangements should be provided to assure, before allow- 
ance is made, that unloading and racking service has been or will be per- 
formed by receiver or at its expense. See 113 I. C. C. 179, 182. L&S8S 
7004, Allowance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 
7-11-60, Div. 2. 


57.3 Interpretation 
57.30 Generally 


57.30 Amendment so as correctly to express original intent is not 
proof that prior provision was ambiguous. 289 I. C. C. 165, 168. No. 
33159, Petition for an Admin. Deter. of App. Rate, .... I. C. C. ...., 
6-23-60, Div. 3. 


57.34 Resolution of Ambiguities 


57.34 Although doubt as to meaning of tariff provision must be re- 
solved in favor of shipper and against carrier compiling tariff, doubt must 
be reasonable one. Neither carriers nor shippers can be permitted to urge 
for their own purposes a strained and unnatural construction of a tariff. 
277 I. C. C. 633. No. 38159, Petition for an Admin. Deter. of App. Rate, 
woe 2 


C. C. ...., 6-23-60, Div. 3. 
57.89 Particular Provisions 


57.39 Vehicles considered are not ordinary commercial tractors. How- 
ever, tractors’ description in items 426 and 1110 of commodity tariff is not 
a restrictive one, confining application of tractors’ rating to commercial 
tractors. On contrary, use of “Tractors, N.O.I.B.N., steam or internal com- 
bustion engine (not including tractors with vehicle beds, vehicle bed frames, 
fifth wheels)’’ designation in those items renders description generally appli- 
cable to all tractors not otherwise indexed by name in classification. No. 
32478, Atchison, T. & S. F. Ry. Co. v. United States, ... 

6-24-60, Div. 2. 

57.39 Exceptions tariff specified that distance rates could be used only 
when no specific through class rates from and to same points “have been 
provided.”’ Item 300 specified that class rates published therein would not 
apply where there was “in effect on a given shipment” an exceptions rating 
between same points. Word “provided’’ means applicable and not merely 
published, 151 I. C. C. 190, and words “‘in effect’? and ‘“‘in effect on a given 
shipment” mean published and not necessarily applicable. 289 I. C. C. 541, 
298 I. C. C. 696. Distance exceptions rate and specific class rate both were 
definitely published from Springdale to Dallas, and since an exceptions rate 
was published, No. 28300 rate could not be applied on these shipments. As 
there was no commodity rate, and specific class rate was inapplicable, it 
follows that exceptions rate was applicable rate. No. 32910, Stokely-Van 
Camp, Inc. v. Gulf, C. & S. F. Ry. Co., .... I. C. C. ...., 7-11-60, Div. 3. 


58. Charges 
58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Justification or need may not be considered in determining ap- 
plicability of a rate under sec. 6 of Act. No. 32910, Stokely-Van Camp, Inc. 
v. Gulf, O. & S. F. Ry. Co., .... I..C.C. ...., 7-11-60, Div. 3. 
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58.1 Description of Articles 


58.10 Generally 


58.10 Where a commodity is not specifically described in tariff, tariff 
description most nearly analogous determines applicable rating and rate. 
Considered commodity is most nearly analogous to commodities embraced in 
description relating to preventive pipeline coating. Thus, class-27.5 rating 
published for that description was and is applicable on complainants’ ship- 
ments. No. 32638, Enamelex Corp. of Texas v. Southern Ry. Co., 

; , 6-28-60, Div. 2. 


58.3 Intermediate Rule 
58.33 Applicable Routes 


58.33 Tariff publishing all-freight rate embodied no routing provisions 
except restriction that rate would not apply through certain points. Thus, 
tariff was in nature of an open-routing tariff. In proceedings concerned 
with application of intermediate rule in such circumstances, Commission has 
considered whether route sought was grossly unnatural or unduly circui- 
tous, and therefore unreasonable. No precise formula for making such 
determination has been established by Commission, and each case must be 
determined on facts presented. See 243 I. C. C. 775, 777. There is here 
no showing that Hastings route presented any serious operating difficul- 
ties or that its use was in any respect impracticable. Moreover, there is no 
indication that a circuity of 55.6 percent is unusual for hauls such as those 
here concerned, nor that operating conditions over circuitous route are sub- 
stantially more onerous than those over Kearney route used by these ship- 
ments. See 280 1. C. C. 75, 79. In absence of tariff restrictions, application 
of a rate is not limited to usual routes or to routes which do not involve 
out-of-line hauls. 


Over CB&Q, Denver-Santa Fe route, Avondale is 15 miles beyond 
Pueblo, and thus intermediate-destination rule did not apply. So far as it 
appears, no routes were available over lines of these two carriers on which 
both Coplant and Avondale are intermediate to Omaha and Pueblo. Three 
routes are suggested in each of which Burlington would have been required 
to interchange this traffic with carriers other than Santa Fe. Such routing 
would have been contrary to that in bills of lading. See 42 I. C. C. 150. 
Accordingly, there is no merit to this — No. 32472, Atchison, T. & 
S. F. Ry. Co. v. United States, .... I. C. , 6-28-60, Div. 2. 


58.33 Distances are more than $3% percent longer than distances 
over ratemaking routes, thereby precluding application of aggregate rates 
sought by complainant on one shipment from Kansas City to Albuquerque, 
and on 7 shipments from Middletown to Albuquerque, over routes 1 and 2. 
No. 33129, Southwest Steel Products v. Alton & 8S. R., .... 1.C. C. ...., 
7-28-60, Div. 2. 


58.4 Aggregate of Intermediates 
58.40 Generally 


58.40 Quoted rule was merely a holding out patterned after rule 56(c) 
of Commission’s Tariff Circular No. 20, to reduce a single-factor through 
rate to level of a lower aggregate of intermediates, and did not have effect 
of making such aggregate applicable on shipments which moved prior to 
reduction of single-factor rate. No. 31740, Sub 5, Dubuque Packing Co. Inc. 
v. Baltimore & O. R. Co., .... I. C. C. , 6-30-60, Commission. 
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6. RATE LEVEL 
60. Generally 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 While subsequent establishment of a lower rate creates no pre- 
sumption of prior unreasonableness, that fact is entitled to consideration 
along with other evidence of record. No. 32587, A. G. Bartlett v. Mo. Pac. 
BR. Gig vere GG, wc ccg Beeeree, Eee. S. 


60.10 Subsequent reduction in rate does not establish that lower rate 
applied prior to change. No. 33159, Petition for an Admin. Deter. of App. 
Rate, .... 1.C.C. ...., 6-23-60, Div. 3. 


60.3 Conformity with Fourth-Section Principles 
60.30 Generally 


60.30 F. S. Order 18900, Rules to Govern the Filing of F. S. Apps., 
.... LC. C. ...., 6-29-60, Div. 2. (Please see 11.12 same.) 


60.31 Terminal v. Intermediate Rate—Rail 


60.31 Through movements on which proposed proportional rates are 
to apply would consist of rail movements to destinations named in connec- 
tion with such proportional rates, and a movement by motor carrier beyond. 
Fourth section has no application to through charges for rail-motor trans- 
portation. 47 1.C. C. 263, 269, 270 and 266 I. C. C. 202 distinguished. 

In determining whether violations of sec. 4 of Act exist, like rates must 
be compared. Thus, in 22 I. C. C. 596, it was held that local rates could 
not be compared with proportional or reshipping rates in determining 
whether fourth section is violated. To same effect are 23 I. C. C. 672; 29 
I. C. C. 35; and 811. C. C. 688. 1 &S 7004, Allowance on Oil Pipe at Texas 
Destinations, .... I. C. C. ...., 7-11-60, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.02 Rate for Opposite Movements 


62.02 Regional average motor common carrier costs instanced by 
protestant are of little value in determining whether proposed rates predi- 
cated on transportation by underlying carriers at contract rates would be 
compensatory. More pertinent in this connection is maintenance by respond- 
ent of identical rates on this traffic in reverse direction, especially since it 
appears that revenue under proposed rates would exceed respondent’s aver- 
age revenue as well as its underlying carrier costs. 301 1.C.C.112. 1&8 
7324, Boots or Shoes—Bel Camp, Md. to Boston & Providence, .... I. C. C. 
.+.+, 7-18-60, Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 Mere reference to findings and orders in a prior proceeding, 
without some showing of similarity of transportation conditions affecting 
respective rate situations, is inadequate support for finding of unlawfulness. 
I & S 7054, Forwarder Class Rates from & to or bet. Off. & W.T.L. Ter., 
-... LC. C. ...., 7-26-60, Commission. 


63. Value of Service 


63.0 Generally 
63.04 Traffic Movement 


63.04 Record contains no mention of volume of movement, and no 
examples of rates which would indicate effect of proposal on carrier revenue; 
these are considerations of some significance since rating would apply on 
any quantity shipped. I & S M-132381, Exceptions Ratings on Doors from 
Cambridge, Mass., .... I. C. C. ...., 7-11-60, Div. 3. 
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63.3 Rough Products of Mines 
63.84 Crude Petroleum & Asphalt 


63.34 Commodity has a substantially greater value than total value of 
its component elements. Clearly, it is something more than merely a mix- 
ture of asphalt solid with a slate-flour filler. Rather, it is a combination of 
these ingredients plus a manufacturing process which renders it peculiarly 
suitable for coating pipelines for prevention of electrolysis. No. 32683, 
Enamelex Corp. of Texas v. Southern Ry. Co., .... I. C. C. , 6-28-60, 
Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 System average costs of large group of carriers, reflecting costs 
of movement of variety of commodities over wide area with diverse operating 
conditions, cannot be accepted as decisive in determining justness and rea- 
sonableness of particular rates on a specific commodity. This is true espe- 
cially where, as here, proponent has been moving traffic at rates same as 
those here proposed for several years under operating conditions similar to 
those attending anticipated movement. I & S M-13192, Cotton Cloth— 
Canton, Mass. to N. J. & N. Y., ....1.C.C. ...., 6-27-60, Div. 3. 


64.11 Total average costs shown herein include all costs before taxes. 
Moreover, they are average costs for handling all classes of commodities. 
Generally speaking, cost of handling high-grade commodities, chiefly because 
of greater care required in their transportation, is greater than that for 
handling lower-rated commodities. I & S 7054, Forwarder Class Rates 
from & to or bet. Off. & W.T.L. Ter., .... I. C. C. ...., 7-26-60, Com- 
mission. 


64.11 Comparisons of earnings which would be produced by proposed 
rates with average regional earnings and expenses ordinarily are not per- 
suasive proof of compensativeness of rates on particular traffic. Railroads 
have a ready means of determining their costs on particular traffic, namely, 
use of Rail Form A, a cost formula developed by Commission’s Cost Finding 
Section, or of other recognized cost formulas. Such cost formulas should 
be employed in establishing compensativeness of rates in issue. Here, how- 
ever, margins by which yields under proposed rates would exceed average 
earnings and expenses convinces that proposed rates would be reasonably 
compensatory. I & S 6996, Iron or Steel Articles—East to Southwest, .... 
I. C. C. ...., 6-37-60, Div. 3. 


64.15 Round-trip Costs 


64.15 Apparently, primary interest in proposed rate is to secure added 
traffic on backhaul from New Orleans. Rates regarded as compensatory 
only on so-called added-traffic theory may not be found to be just and rea- 
sonable. I & S M-13262, Petroleum Oils & Greases—New Orleans to Okla- 
homa City & Tulsa, ....I1.C.C. ...., 6-28-60, Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 On further hearing, finding in report on reconsideration, 306 
I. C. C. 87, that motor carrier rates between Seattle-Tacoma, Wash., and 
points in eastern Washington, northern Idaho, and Montana, are not shown 
to be unjust, unreasonable, or otherwise unlawful, affirmed. Original report, 
301 I. C. C. 483. MC-C-1762, Seattle Traffic Assn. v. Consolidated Freight- 
ways, Inc., .... M. C. C. ...., 7-19-60, Commission. 


66.0 Freight forwarder class rates under investigation from, to, or 
between points in official territory, found just and reasonable, except from 
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Milwaukee, Wis., and Cincinnati, Ohio to New York, N. Y. I & S 7054, 
Forwarder Class Rates from & to or bet. Off. & W. T. L. Ter., .... I. C. C. 
, 7-26-60, Commission. 


66.0 Freight forwarder class rates from, to, or between points in 
official and western trunkline territories, found not shown to be unlawful. 
No. 32557, Forwarder Class Rates—Amer. Frt. Fwdg. Corp., .... I. C. C. 

, 7-26-60, Commission (embraced in I & S 7054). 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Proposed less-than-truckload exceptions rating on steel base- 
ment doors from Cambridge, Mass., to points in middle Atlantic territory, 
found not shown to be just and reasonable. I & S M-13231, Exceptions 
Ratings on Doors from Cambridge, Mass., .... I. C. C. , 7-11-60, Div. 3. 

66.61 On reconsideration, rates charged on articles described as steel 
boxcar sides and tops (steel airplane storage containers), in carloads, from 
Akron, Ohio, to North Island, Calif., found inapplicable. Applicable rates 
determined, and found not shown to have been unjust or unreasonable. Prior 
findings, 308 I. C. C. 327, modified in part. No. 32399, United States of 
America v. San Diego & Ariz. Eastern Ry. Co., .... I. C. C. , 7-21-60, 
Commission. 


66.67 Paints, Abrasives & Preservatives 


66.67 Rates sought to be collected on numerous carload shipments of 
pipeline coating from Jacksonville, Fla., to destinations in South Carolina 
and Georgia, and from Morehead City, N. Car., to destinations in Maryland, 
Pennsylvania, Virginia, and South Carolina, found applicable, and not 
shown to have been or to be unjust, unreasonable, or erg a: oo 


No. 32633, Enamelex Corp. of Texas v. Southern Ry. Co., 


6-28-60, Div. 2 (embraces No. 32633, Sub 1 and No. "32633, ‘pub 2 same 
titles). 


66.68 Explosives & Munitions 


66.68 Rates charged on carload shipments of explosive bombs from 
Coplant, Nebr., to Avondale, Colo., found inapplicable in certain instances. 
Applicable rates determined. No. 32472, Atchison, T. & S. F. Ry. Co. v. 
United States of America, .... I. C. C. , 6-28-60, Div. 2. 


67. Commodity Rates 


67.1 Products of Agriculture 
67.19 All Other 


67.19 Proposed reduced commodity rate on green coffee from New 
Orleans, La., to Atlanta, Ga., found just and reasonable as to one respondent, 
and not shown to be just and reasonable as to the remaining respondents. 
I & S M-13224, Green Coffee—New Orleans, La. to Atlanta, Ga., 

4 , 6-29-60, Div. 3. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Rates on fine coal from points in Alabama, southeastern Ken- 
tucky, and eastern Tennessee, via Birmingham, Ala. and Knoxville, Tenn. 
to Krannert, Ga., found not shown to be unjust or unreasonable, and de- 
fendant found not guilty of oo sec. a ig of Act. No. 32654, Southern 
Ry. Co. v. Louisville & N. R. aa + > , 7-14-60, Div. 2. 


67.4 eae ante Products 
67.45 Pulpwood 


67.45 Proposed reduced truckload rates on pulpboard and other com- 
modities from Buffalo, N. Y. to Chicago, Ill. found not shown to be just 
and reasonable. I & S M-13198, Various Commodities—Buffalo, N. Y. to 
Chicago, Ill., .... I. C. C. , 7-14-60, Div. 2. 
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67.5 Semi-Processed Materia! 
Refined Petroleum & Oils 


67.52 Upon further hearing, finding in prior report, 308 I. C. C. 527, 
that shipments of natural gasoline, in tank-car loads, from Kinsloe, Tex. to 
Port Arthur, Tex. marked for export or coastwise movement, are not shown 
to have moved in interstate or foreign commerce, reversed. Rates charged 
on such shipments found unjust and unreasonable. Reparation awarded. 
No. 32587, A. G. Bartlett v. Mo. Pac. R. Co., .... I. C. C. ...., 7-13-60, 
Div. 3. 


67.52 Proposed reduced truckload rate on petroleum oils and greases 
from New Orleans, La. to Oklahoma City & Tulsa, Okla. found not shown 
to be just and reasonable. I & S M-13262, Petroleum Oils & Greases— 
New Orleans to Oklahoma City & Tulsa, .... I. C. C. , 6-28-60, Div. 2. 


67.52 Proposed reduced commodity rate on petroleum and petroleum 
products, in tank-truck loads, from Baton Rouge, Baton Rouge Pipeline 
Terminals, and Port Allen, La. to Greenville, Miss. found not shown to be 
just and reasonable. I & S M-13398, Petroleum Products—La. Points to 
Greenville, Miss., .... I. C. C. , 1-27-60, Div. 2. 


67.52 Proposed reduced commodity rate on petroleum products, in 
tank trucks, from Wilmington, N. C. to Hartsville, S. Car. found just and 
reasonable. I & S M-13315, Petroleum Products—Wilmington, N. Car. to 
Hartsville, S. Car., .... I. C. C. , 7-18-60, Div. 3. 


67.56 Rubber, Asbestos & Plastics 


67.56 Reduced truckload rates on asbestos fiber and asbestos shorts 
from points in Quebec, Can. to points in middle Atlantic territory, found just 
and reasonable. I & S M-11392, Asbestos Fiber—Black Lake, Quebec to 
Middle Atlantic Ter., .... I. C. C. , 7-5-60, Div. 3. 


67.59 Scrap, Slag & Waste Material 


67.59 Proposed reduced truckload rate on scrap brass, bronze, copper, 
or lead, subject to deferred service, from Jacksonville, Fla. to New York, 
N. Y. found not shown to be just and reasonable. I & S M-132938, Scrap 
Metal—Jacksonville, Fla. to New York, N. Y., .... I. C. C. , 6-24-60, 
Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed tariff provisions providing a car unloading and racking 
service, or allowance in lieu thereof, on carload shipments of iron and steel 
oil pipe at Fort Stockton, McCamey, Midland, Odessa, Rankin, and Seagraves, 
Tex. found not shown to be lawful. I & S 7004, Allowance on Oil Pipe at 
Texas Destinations, .... I. C. C. , 7-11-60, Div. 2. 

67.61 Proposed reduced commodity rate on certain iron or steel 
articles, in carloads, from the Chicago, Ill. switching district, and from East 
St. Louis, Ill. to Peoria, Ill. and intermediate points, found not shown to be 
just and reasonable. I & S 7226, Iron & Steel Articles—Chicago & East 
St. Louis, Il. to Mi., .... 1. C. C. , 7-21-60, Div. 2. 

67.61 (1) Proposed reduced sates on iron and steel articles, in car- 
loads, from points in Alabama, Georgia, Indiana, Kentucky, Michigan, New 
York, Ohio, Tennessee, Virginia, West Virginia, District of Columbia, Mary- 
land & Pennsylvania to Baton Rouge, New Orleans, Lake Charles & West 
Lake Charles, La. & Beaumont, Galveston, Houston, Nederland, Orange, 
Port Arthur & Texas City, Tex. found just and reasonable. 


(2) Authority to maintain approved rates without observing the long- 
and-short-haul provisions of sec. 4 of Act granted, subject to conditions. 
I & S 6996, Iron or Steel Articles—East to Southwest, .... I. C. C. 
6-27-60, Div. 2 (embraces FSA 34747 & FSA 34757, same titles). 

67.61 Proposed tariff provisions providing deductions from rail car- 
load rates on iron or steel oil pipe from interstate origins to McCamey, 
Midland, Odessa, Rankin and Seagraves, Tex. when transported by motor 
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carrier beyond the switching limits of such points, found lawful. I[&S 2 
Pipe—From Interstate Points to Texas, .... I. C. C. , 7-11-60, Div. 
(embraced in I & S 7004). 


67.61 Proposed reduced L.T.L. commodity rate on resistance grid 
castings, iron or steel, rough ground, not machined, from Hamilton, Ohio 
to Buffalo, N. Y. found not shown to be just and reasonable. I & S M-13182, 
Resistance Grid Castings from Hamilton, Ohio to Buffalo, N. Y., .... I. C. C. 

, 7-14-60, Div. 2. 


67.61 Rates collected on iron and steel articles, in carloads, from 
Middletown, Ohio, Ashland, Ky. and Kansas City, Mo. fabricated in transit 
at Houston Tex. and reshipped to certain destinations in Colorado, New 
Mexico, and Texas, found inapplicable in certain instances. Applicable rates 
——— and reparation awarded. No. 33129, Southwest Steel Products 

. Alton & S. R., » o G, , 7-28-60, Div. 2. 

67.61 Rate ehoeget on ghipmente of tin cans and tin-can covers from 
Springdale, Ark. to Dallas, Tex. found applicable. No. 32910, Stokely- 
Van Camp, Inc. v. Gulf, Colo. & S. F. Ry. Co., .... I. C. C. , 7-11-60, 
Div. 3. 


67.62 Nonferrous Metal Articles 


67.62 Reduced truckload commodity rate on certain aluminum articles 
from Cleveland, Ohio to Buffalo, N. Y. found not shown to be just and reason- 
able. I & S M-13351, Aluminum Articles—Cleveland, Ohio to Buffalo, N. Y., 

. , 7-28-60, Div. 3. 


67.65 Paper & Paper Products 


67.65 Authority granted, on conditions, to establish and maintain 
distance commodity rates for distances to and including 1,500 miles on 
corrugated paper boxes and corrugated pulpboard and fibreboard, in carloads, 
from, to and between points in southern and southwestern territories and 
adjacent points, without observing the long-and-short-haul provision of 
sec. 4 of Act. All other and further relief denied. FSA 35313, Paper & 
Paper Boxes in South & Southwest, .... I. C. C. ...., 7-26-60, Div. 2 
(embraces FSA 35316). 


67.67 Paints, Abrasives & Preservatives 


67.67 Upon petitions, applicable truckload rate on shipments of liquid 
paint, n.o.i., from Garland, Tex. to points in California, determined. No. 
33159, Petition for an Admin. Deter. of App. Rate, .... I. C. C. 
6-23-60, Div. 3 (embraces No. 32814). 


67.7 Machinery, Equipment, Implements & Appliances 
67.78 Other Transportation 


67.78 Upon reference by the United States Court of Claims, applicable 
tariff description for certain Army high-speed tractors from various points 
in the United States to destinations on petitioner’s lines, for export, deter- 
mined. No. 82473, eo T. & S. F. Ry. Co. v. United States, 
~ , 6-24-60, Div. 2. 


67.8 Necessaries 
67.83 Meat, Poultry & Dairy Products 


67.83 Rates on packing-house products, in truckloads, from New York, 
N. Y. to East St. Louis, Ill. except that maintained by one respondent, found 
unjust and unreasonable. No. 33134, Packing House Products—New York, 
N. ¥. to Hast St. Louis, .... 1. C. C. , 7-18-60, Div. 2. 


67.83 Upon further pocenaideration, rates charged on numerous car- 
loads of fresh meats from Dubuque, Iowa, to various points in trunkline and 
New England territories, found applicable. Prior findings in No. 31740, 
Sub 5 reversed, reparation order of July 2, 1958 vacated and set aside, and 
complaint in Sub 5 dismissed. Prior reports, 299 I. C. C. 221 and 302 1.C.C. 
41. No. 81740, Sub 5, Dubuque Packing Co. Inc. v. Baltimore & O. R. Co., 

, 6-30-60, Commission. 
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67.85 Apparel 


67.85 Proposed reduced freight-forwarder volume and L.T.L. com- 
modity rates on boots or shoes from Bel Camp, Md. to Boston, Mass. and 
Providence, R. I. and points grouped therewith, found just and reasonable. 
I & S 7324, Boots or Shoes—Bel Camp, Md. to Boston and Providence, ... . 
S&C. ©. ..<s, F-8O-O6, Dev. 3. 


67.95 Textiles 


67.95 Proposed reduced L.T.L. rates on rubber-coated cotton cloth 
from Canton, Mass. to points in New York and New Jersey, found just and 
reasonable. I & S M-13192, Cotton Cloth—Canton, Mass. to N. J. & N. Y., 
ote a a , 6-27-60, Div. 3. 


67.9 Miscellaneous Manufactures 


67.99 All Other 


67.99 Rates on liquid wax, in tank trucks, minimum 35,000 pounds 
subject to a provision that when equipment of less capacity is furnished 
charges will be based on actual weight, from Marcus Hook, Pa. to specified 
points in Minnesota and Wisconsin, found not shown to be just and reason- 
able. I & S M-12572, Liquid Wax—Marcus Hook, Pa. to Minn. & Wis., 
..-. LC. C. ...., 6-27-60, Div. 3 (embraces No. 33046). 


7. EQUALITY OF CHARGES 
71. Intermediate Charges 


71.0 Generally 


71.00 Applicability of Sec. 4 of Act 


71.00 In 167 U. S. 633, Court held that furnishing of free cartage of 
shipments in one town but not in another intermediate thereto, to which 
same rate applied, was not in violation of long-and-short-haul clause. In 215 
I. C. C. 495, 499, Div. 2 found that contention that long-and-short-haul 
clause of sec. 4 has been violated because of store-door deliveries performed 
at Chicago and withheld at intermediate points is without merit. I&S 
7004, Allowance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 
7-11-60, Div. 2. 


71.5 Market Competition 


71.50 Generally 


71.50 I & S 6996, Iron or Steel Articles—East to Southwest, 
1. C. C. ...., 6-27-60, Div. 2. (Please See 55.04, Same Title). 


71.7 Compensativeness of Charges 


71.70 Generally 


71.70 Proposed rates have been published for distances of 2,100 and 
2,500 miles within and intraterritorially between considered territories and 
adjacent points. Other than for general statement that movement is limited 
to distances of 1,500 miles and under there is no other factual data of record 
indicating necessity for rates for longer distances, nor that they are reason- 
ably compensatory, a prerequisite to granting of relief. As burden of proof 
with respect to compensativeness of proposed rates is upon applicants, in 
absence of affirmative evidence in this respect there is no alternative but to 
conclude that proposed rates would not be reasonably compensatory and 
long-and-short-haul relief sought in connection therewith must be denied. 
FSA 35313, Paper & Paper Boxes in South & Southwest, ....1.C.C...... 
7-26-60, Div. 2. 

















nd 
, a 


1ds 
ed 
led 
on- 
is., 





OCTOBER, 1960 











74. Undue Preference or Prejudice 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 General declarations as to competition unsupported by eviden- 
tiary facts, and mere showing of disparity in rates, do not warrant finding 
that proposal would be unduly prejudicial or preferential. 292 I. C. C. 
79, 83. I & S 7004, Allowance on Oil Pipe at Texas Destinations, 

L 6. ©. .. 0c, FoRoOO, Ee: 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 Oil and gas producing area served by Amarillo is not area served 
by Odessa, Midland, Fort Stockton, McCamey, Rankin, and Seagraves. 
Seagraves is nearest point to Amarillo included in proposed adjustment, 
and it is 184 shortline rail miles and 186 highway miles from Amarillo. 
Amarillo protestant has not shown any instances where, to common destina- 
tions, rail-truck rates resulting from proposal would be lower than present 
rail-truck rates enjoyed by Amarillo distributors. Considering substantial 
distances between affected points in proposals, and lack of any showing of 
rate disadvantage to Amarillo distributors, this protestant has not shown 
that proposed proportional rates nor allowance provisions would unduly 
prejudice Amarillo and unduly prefer affected points. I & S 7004, Allow- 
ance on Oil Pipe at Texas Destinations, .... I. C. C. ...., 7-11-60, Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Motion to dismiss instant application under sec. 5 on basis that 
Commission lacks jurisdiction over transfer of vendor’s intrastate certificate 
presents identical contention raised and fully discussed in Elliott case, 
38 M. C. C. 547. Therein jurisdictional issue was resolved in affirmative, 
and Commission has rigidly adhered to that finding for past 17 years. No 
sound reason has been advanced for modifying that position in that matter 
at this time. With respect to contention that State action should be re- 
quired before processing a sec. 5 application as here presented, provisions of 
sec. 5(11) of Act, which make Commission’s authority under sec. 5 exclusive 
and plenary, require rejection of such a proposal. MC-F-6909, Transport 
Motor Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. ...., 6-30-60, Div. 4. 


80.02 Related Extensions 

80.02 It is obvious that any finding that approval of sec. 5 application 
would be consistent with public interest would serve little purpose unless 
corresponding finding is made in sec. 207 proceeding that public convenience 
and necessity require service of Transport within area vendor is authorized 
to serve. A denial of sec. 207 proceeding would defeat primary purpose of 
sec. 5 application, as Transport, a multi-state operator, is not eligible to 
operate in interstate or foreign commerce under proviso. In other words, 
to accomplish purposes of parties, it is necessary that Commission find that 
both applications should be approved. Consideration of applications will 
be on such basis. MC-F-6909, Transport Motor Exp. Inc.—Pur.—Joseph 
Marfise, .... M. C. C. ...., 6-30-60, Div. 4. 


80.03 Entire Transaction 

80.03 Where a transaction is subject to Commission’s jurisdiction 
under sec. 5, such jurisdiction extends to entire transaction, and to all oper- 
ating rights, interstate and intrastate, and to all properties involved, and 
not alone to purchase of bare rights to operate in interstate or foreign com- 
merce, and no part of such a transaction, which is subject to prior approval 
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under sec. 5, may lawfully be consummated without prior approval. 45 

M. C. C. 495. In this respect, purchase of 2 busses and lease of 4 additional 

busses from vendor are part of whole transaction. 58 M. C. C. 703. MC-F- 

7161, G. H. Wills & J. W. Layton—Pur.—Neibauer Bus Co., .... M. C. C. 
, 7-29-60, Div. 4. 


80.07 Holding Companies or Persons 


80.07 Since Pacific already controls directly both Texas and Terminal 
and is carrier subject to Commission’s jurisdiction, there is no necessity for 
it to join in application to acquire control of Terminal’s properties by reason 
of proposed transaction. Accordingly, Pacific’s application herein will be 
dismissed. F. D. 20978, Texas & N. O. R. Co.—Merger—Southern Pac. 
Term. Co., .... I. C. C. ...., 6-34-60, Div. 4. 


80.09 Imposition of Conditions 

80.09 Findings will contain conditions similar to those usually imposed 
in rail-motor cases in accordance with views expressed in 40 M. C. C. 457 
and 55 M. C. C. 567, including requirement that all traffic transported by 
vendee in serving Aurora and LaGrange shall have prior or subsequent rail 
haul. MC-F-7173, Burlington Truck Lines, Inc.—Pur.—Filbey Frt. Lines, 
BBe, cee Me Ue Ce ccccy PoRatee, ae. 4. 


80.1 Administrative Policies 


80.11 Assignability of Franchises 


80.11 There is no merit to protestant’s contention which, in effect, is 
that claimed “‘grandfather” and “interim” rights are personal to party filing 
appropriate applications for certificated rights, and may not be made subject 
of transfer. Just same as Motor Carrier Act, 1935, Transportation Act of 
i958 recognizes that there is value inherent in certain operations which 
were in existence on and were continuously conducted after May 1, 1958, 
also those instituted between May 1 and August 12, 1958, and transferability 
thereof has been recognized in several cases, including in 80 M. C. C. 375. 
MC-F-7126, Watkins Motor Lines, Inc.—Pur.—Lavell Anderson, C. J. 
Baillio & J. W. Potter, .... M.C.C. ...., 7-21-60, Div. 4. 


80.12 Transfer of Naked Franchise 


80.12 MC-F-6245, Pan-Atlantic SS. Corp.—Pur.—Agwilines, Inc., .... 
mm. C.. 6. «+. 05 See Commission. (Please See 28.10, one Title). 


80.13 gueninies Simplification 


80.13 It has been consistent policy in sec. 5 proceedings to encourage 
unification of properties of carriers under common control in order to foster 
efficiency and to lessen wasteful transportation in furtherance of National 
Transportation Policy. To allow by grant of authority to Oglesby Transport, 
Inc. creation of additional carrier to be controlled by O’Neills would en- 
courage multiple corporate entities among carriers subject to Commission’s 
control to detriment of efficient regulation; and would operate to foster 
waste and inefficiency in transportation and to blur otherwise clear lines of 
motor carrier responsibility. MC-118467, Oglesby Transport, Inc., Cont. 
Car. App., 7-18-60, Div. 1. 

80.17 Railroad Highway Operations 

80.17 Applicants’ evidence of coordinated rail-motor service is clear, 
and they have met their statutory burden of proof that transaction would 
enable CB&Q to use motor carrier service to public advantage in its rail 
operations. MC-F-7173, Burlington Truck Lines, Inc.—Pur.—Filbey Frt. 
Eames, Eee., .... M. CO. ©. ...., tod aOG, Ev. 4. 


80.2 Requisite Proof 


80.20 Generally 

80.20 Absence of protests against transaction by competing motor 
carriers is not significant where, as here, applicants have failed to meet their 
burden of showing that there is need for rendition by vendee of an all-motor 
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service such as vendor formerly provided. MC-F-7173, an Truck 
Lines, Inc.—Pur.—Filbey Frt. Lines, Inc., .... M. C. C. ...., 7-11-60, 
Div. 4. 


80.20 To determine whether proposed transaction under sec. 5 would 
be consistent with public interest necessarily requires consideration of nu- 
merous factors and entire record. In short, applicants must show affirma- 
tively that approval of proposed transaction would foster purposes contem- 
plated by National Transportation Policy. 321 U.S. 67. MC-F-6976, W. T 
Byrns Motor Exp. Inc.—Pur.—F. S. George & Son, Inc., .... ] 

7-22-60, Div. 4. 


80.20 Rights involved are ‘grandfather’ rights, represent valuable 
property, and considering long period that vendor and Transfer have been 
affiliated, which is not unlawful, vendor’s right to dispose of its operating 
rights is not objectionable if transaction otherwise is found to be consistent 
with public interest. MC-F-7105, Security Storage & Van Co. Inc. (Ala. 
Corp.)—Pur.—Skellet Van & Storage Co., .... M. C. C. ...., 7-12-60, 
Div. 4. 


80.6 Pooling 
80.63 Motor Truck Lines 


80.63 Although arrangement, like all pooling arrangements, unques- 
tionably would limit competition between Liberty and Fast Freight to some 
extent, it would not be unduly restrained. Application is not opposed. 
Compare 283 I. C. C. 171. Proposal is pooling arrangement and meets 
requirements of sec. 5(1). However, it has not been established that it 
should be approved for indefinite period. Findings will approve arrangement 
for period expiring not later than December 31, 1964, and will require filing 
of written agreement. If applicants desire extension thereof, they may 
seasonably file appropriate petition herein requesting such authority. Find- 
ings will also be conditioned to require that, should pooling arrangement be 
terminated prior to December 31, 1964, applicants shall file with Commission 
appropriate notice thereof. See 45 M. C. C. 555, and 56 M. C. C. 801. 
MC-F-7212, Freeport Fast Frt. Inc. & Liberty Trucking Co.—Pooling, .... 

, 7-20-60, Div. 3. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 Common control of authorized motor carrier and formerly 
exempt carrier, which control was effectuated prior to August 12, 1958, 
does not require authority, under sec. 5 of Act, for its continuance. Simi- 
larly, no sec. 5 question arises from transfer of grandfather “‘rights’’ which 
was effectuated, as here, prior to August 12, 1958. MC-107839, Sub 28, 
ee Motor Transport, Inc., Com. Car. “Grandfather” App., 

M. C. C , 7-18-60, Div. 1. 


81.1 Facts Constituting Control 
81.15 Other Business Relation 


81.15 While there has been close operating relationship between two 
carriers, such fails to establish that Transport has, or is able to exercise, 
dominion over vendor. Latter invested his own money ‘and property in 
carrier activities and, without question, he is at present in sole legal control 
thereof. Fact that both carriers are operated out of same terminal, and 
that vendor is preferred connection, are not sufficient to support finding 
that two carriers are controlled or managed in common interest in violation 
of sec. 5(4) of Act. Compare 65 M. C. C. 759 (1956). MC-F-6909, Trans- 
port Motor Exp. Inc.—Pur.—Joseph Marfise, .... M. C. C. ...., 6-30-60, 
Div. 4. 
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81.16 Family Relation 


81.16 In long line of cases involving family relationship, exemplified 
by 54 M. C. C. 625, it was found that common control or power to control 
existed due to family relationships and that applicant was not entitled to 
partial exemption afforded by second proviso of sec. 206(a)(1). Matter 
involved here is different. Here, there is no evidence to negative averments 
of both father and adopted son that there will be no common control. As 
stated in 56 M. C. C. 59, family relationship does not of itself show control 
or power to control, but only that possibility exists. Here following factors 
must be considered: The two related individuals reside in different towns; 
there is no creditor-debtor relationship between the two men; applicant and 
Motor Lines maintain separate terminals, utilize different vehicles, and 
employ different drivers; and are competitive though only to slight extent. 
MC-120280, State Motor Lines, Inc.—Operations Under Second Proviso of 
Sec. 206(a) (1), 6-24-60, Div. 1. 


81.7 Disposition of Control Applications 
$1.73 Motor Truck—Authorized 
81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 4: 


Mushroom Transp. Co. Inc.—Smith & Howell Film Service, Inc., MC-F-7002, 
cies Ge We 0 ks ng oo 


Quinn Frt. Lines, Inc.—Control & Merger—Sanders Motor Frt., Inc., MC-F- 
7336 se Se A 0. 


Wirtz, F. L.—Takin Bros. Frt. Lines, Inc., MC-F-7036, .... 
7-7-60. 
81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control one or More 
Other Such Carriers Denied by Div. 4, unless otherwise stated: 


Ruan Transport Corp.—Ruan Transport Corp. of Kans., MC-F-7316, 
A ., 6-21-60, Div. 1 (embraced in MC-119136). 


Strickland Transp. Co. Inc.—Eng. Transp. Co. Inc., MC-F-7030, .... M.C.C. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.02 Authority of Vendor 


82.02 Before vendee receives permanent authority, it is incumbent 
upon carrier to show bona fides of operations allegedly conducted by respec- 
tive vendors under “grandfather’’ clause, and, as to Baillio, also that public 
convenience and necessity require continuance of operations represented as 
having been instituted by him between May 1 and August 12, 1958. MC-F- 
7126, Watkins Motor Lines, Inc.—Pur.—Lavell Anderson, C. J. Baillio & 
J. W. Potter, .... 0M. CO. C. ...«, 7-31-60, Div. 4. 


82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 Question of vendee’s fitness should be resolved in favor of 
vendee, particularly since there appears to be continuing demand for service 
under rights which vendee with his much larger financial resources and 
fleet of equipment is in better position to provide in public interest. MC-F- 
7463, Wm. H. Huston—Pur. (Por.)—Highway Transp. Co., 7-22-60, Div. 4. 
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82.3 Consideration 
82.30 Generally 


82.30 Potential revival of vendor’s operating rights is not illusory, 
assuming adequate financing, and fact that efforts and enterprise of vendee 
as well as Seatrain, might well be adversely affected, were they to be revived 
is clear. In these circumstances, vendor’s receipt of $15,000 for its cer- 
tificate does not represent trafficking in ‘“‘piece of paper,’’ or vendee’s pay- 
ment of that sum to afford itself economic protection is neither improvident 
nor exorbitant. MC-F-6245, Pan-Atlantic SS. Corp.—Pur.—Agwilines, Inc., 
: . M.C. C. ...., 7-6-60, Commission. 


82.35 Employment Contracts 


82.35 Upon approval of sec. 5 transaction, vendee agrees to employ 
M. Bowman Shipley, Jr., for period of five years at salary of not less than 
$18,000 per year plus expenses. Shipley during this period will be a full-time 
employee in executive capacity in charge of various phases of vendor’s 
operations. During this period he agrees not to engage in any other type of 
transportation business and as inducement to accept this position, he would 
be given option to purchase 5,000 shares of vendee’s stock at current stock 
market price on date he actually enters vendee’s employ. This is a true 
employment agreement and not an indirect means of increasing purchase 
price. Compare 70 M. C. C. 789. MC-F-7386, Cooper-Jarrett, Inc.—Pur.— 
Atlantic Frt. Lines, Inc., 7-20-60, Div. 4. 


82.5 Intercarrier Relations 


82.50 Generally 
82.50 Operations of Fast Freight in interstate or foreign commerce, 


purportedly under exemption of second proviso of sec. 206(a) are unlawful 
because its affiliate, Liberty, operates in States other than Illinois. Com- 
pare 76 M. C. C. 537. Findings conditioned to require that, if authority 
herein granted is exercised, Fast Freight shall discontinue all such opera- 
tions. MC-F-7212, Freeport Fast Frt. Inc. & Liberty Trucking Co.—Pooling, 
soe es, Mae Ge ces cy TO, Eee oe 


82.52 Vendor as Broker or Agent 


82.52 Fact that Eure and Loraine would continue as agents for 
North American and Aero-Mayflower, after consummation does not justify 
denial of transactions. Such situation is fairly common occurrence in house- 
hold goods industry. Compare 80 M. C. C. 135. MC-F-7132, Dean Van 
Lines, Inc.—Pur.—Eure Moving & Storage, Inc., 7-22-60, Div. 4. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 Applicants conducted pooling operations identical to those for 
which approval is now sought from termination of World War II to May 
1959 without authority and in violation cf sec. 5(1) of Act. There is no 
evidence, however, that such action of parties was due to deliberate disre- 
gard of law. Compare 283 I. C. C. 171. Nothing herein contained is to be 
construed as excusing or condoning such law violation. MC-F-7212, Free- 
port Fast Frt. Inc. & Liberty Trucking Co.—Pooling, .... M. C. C. 
7-20-60, Div. 3. 


82.73 Despite fact that Layton, as an individual, has been engaged in 
motor carrier operations for number of years, it does not appear that action 
of parties in unlawfully consummating part of transaction was in deliberate 
disregard for provisions of Act. Law viclation, therefore, would not be bar 
to approval if Commission could otherwise find that transaction would be 
consistent with public interest. MC-F-7161, G. H. Wills & J. W. Layton— 
Pur.—Neibauer Bus Co., .... M. C. C. ...., 7-29-60, Div. 4. 
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83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Scope of operations, if any, prior to May 1, 1958, is not of 
record. However, usual test period for determining scope and nature of 
operations performed by carrier, and period for which data must be sub- 
mitted as specified in application form, is period six months prior to filing 
of application under sec. 5, which, in instant case, was November 25, 1958. 
Therefore, Commission would not be justified in finding vendor’s rights 
dormant at this time if its operations subsequent to May 1, show that repre- 
sentative service has been performed. On other hand, in cases such as 
here, where dormancy is an issue, scope and nature of vendor’s service is 
best reflected by examination of its operations prior to negotiations between 
parties for sale of operating rights concerned. As date of such negotia- 
tions has not been established, consideration will be given to traffic trans- 
ported by vendor during six-month period preceding date of purchase agree- 
ment, which was November 8, 1958. MC-F-7048, Dallas & Mavis Fwdg. 
Co. Inc.—Pur. (Por.)—Billy Baker Co., .... M. C. C. ...., 7-26-60, Div. 4. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 It has been long-established practice in all similar proceedings 
under sec. 5 to examine operations carried on by applicant motor carriers 
under their authority with view to determining nature of service performed 
thereunder, including scope of territory served and commodities transported. 
Such consideration has always been necessary in order to determine, among 
other issues, degree to which carriers’ services have been, and would be, 
responsive to public need, and competitive significance of such operations 
before, and following, transaction. MC-F-7002, Mushroom Transp. Co. Inc. 
—Control—Smith & Howell Film Service, Inc., .... M.C. C. ...., 7-29-60, 
Div. 4. 


83.25 Operation to Best of Ability 


83.25 It is understandable that, with its vexing financial burden, 
vendor concentrated on most remunerative aspects of its operations. All 
things considered, however, its operations were commensurate with its re- 
sources and traffic available to it. 56 M. C. C. 137, 149. MC-F-6976, W. T. 
Byrns Motor Exp. Inc.—Pur.—F. 8S. George & Son, Inc., .... M. C.C. ...., 
7-22-60, Div. 4. 


83.25 Shipments indicated were handled by carriers in their own 
names and not as agents. While such evidence indicates that operations 
performed by Eure and Loraine were not substantial, it does indicate that 
operations have been continuous and commensurate with facilities of those 
earriers. It is sufficient to preclude finding that such rights are dormant. 
MC-F-7132, Dean Van Lines, Inc.—Pur.—Eure Moving & Storage, Inc., 
7-22-60, Div. 4. 


83.25 Considering limited area served by vendor, irregular-route 
nature of his authority, and facilities and resources possessed by him, 
vendor has rendered reasonably active service under this authority, and his 
general-commodity rights have not become dormant. MC-F-7086, C. H. 
Rumpf & Sons Truck Line, Inc.—Pur.—C. E. Merillat, 7-19-60, Div. 4. 


83.25 Due to specialized nature and problems involved in transporta- 
tion of household goods, strict approach on issue of dormancy in proceed- 
ings involving transfer of such type authority has been rejected as inappro- 
priate. 80 M. C. C. 87 (1959). For most part, Commission has been largely 
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concerned in such cases as to whether evidence shows that selling carrier has 
been operating to degree commensurate with its facilities and abilities, con- 
sidering scope of service it is authorized to perform. However, such deter- 
mination cannot ignore patterns of service shown to exist with respect to 
selling carrier’s past operations. MC-F-7105, Security Storage & Van Co. 
Inc. (Ala. Corp.)—Pur.—Skellet Van & Storage Co., .... M. C. C. 
7-12-60, Div. 4 


83.3 Reinstitution of Operation 


83.30 Generally 


83.30 For all practical purposes, vendor ceased to render any trans- 
portation service for approximately six months prior to grant of temporary 
authority. Before that time, during period April 1 to September 30, 1958, 
vendor transported total of more than 190 shipments moving to points in 
all States it is authorized to serve, except Delaware. Period during which it 
ceased to operate was too short to have caused any material readjustment 
by competing carriers of their facilities and service to demand. Hence re- 
sumption by vendee of service would not affect protestants to any appreci- 
able extent even if estimated annual revenues are realized. MC-F-7083, 
Neptune Storage, Inc.—Pur.—Apex Universal Van & Storage Co. Inc., 
7-11-60, Div. 4 


83.30 Reasons for discontinuance of service are entitled to little 
weight in determining whether transaction under sec. 5, and resulting re- 
activation of service under rights, would be consistent with public interest. 
Re-establishment of long discontinued operations by a transferee would 
differ little from institution of a service initially, and Commission has con- 
sistently found in prior sec. 5 proceedings that where this is being proposed 
transaction may be approved as consistent with public interest only upon 
showing having been made that there is need for such service. See 70 
M. C. C. 343. MC-F-7077, Novick Transfer Co. Inc.—Pur.—Steinla Transp. 
Cex Gite. .-.. Ee G ©. , 7-14-60, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Every unification of end-to-end rights results in creation of a 
single-line operation, but question to be resolved at this time is probable 
effect a commonly-controlled service would have upon public interest, both 
from standpoint of shippers and competing carriers, evaluated in light of 
Mushroom’s present operations and those which would evolve following 
transaction. MC-F-7002, Mushroom Transp. Co. Inc.—Control—Smith & 
Howell Film Service, Inc., .... M. C. C. , 7-29-60, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Findings will be conditioned to require cancellation of certain 
operating rights. MC-F-7386, Cooper-Jarrett, Inc.—Pur.—Atlantic Frt. 
Lines, Inc., 7-20-60, Div. 4. 


83.92 Findings conditioned to provide for cancellation of specified 
commodity rights of S&H. MC-F-7002, Mushroom Transp. Co. Inc.—Control 
—Smith & Howell Film Service, Inc., .... M. C. C. , 7-29-60, Div. 4. 


83.92 There is no evidence that vendor ever had aati transported 
piece and woven rayon fabric and supplies, materials, and equipment used or 
useful in rayon manufacturing plants, or that there is need for revitaliza- 
tion of this portion of its operating authority. Findings accordingly will 
be conditioned to require cancellation of this latter described authority, if 
transaction is consummated, and parties may, if they so desire, adjust price 
downward without further authority. MC-F-7077, Novick Transfer Co. Inc. 
—Pur.—Steinla Transp. Co. Inc., .... M. C. C. , 7-14-60, Div. 4. 
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84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 Since record clearly shows that vendor never solicited traffic 
moving beyond scope of its authority prior to entering into interchange 
arrangement with vendee, under which latter solicited all traffic, there can 
be no question that vendee’s operations under rights here involved would 
be entirely different from those rendered in past by vendor and would, in 
effect, constitute new service, from which protestants are entitled to pro- 
tection. MC-F-7048, Dallas & Mavis Fwdg. Co. Inc.—Pur. (Por.)—Billy 
Baker Co., .... M. C. C. ...., 7-26-60, Div. 4. 


84.10 Mere fact that STC would provide coordinated operation with 
England on traffic moving to and from New Orleans, via Shreveport gateway, 
does not warrant denial of application as such service could be inaugurated 
by carriers at any time. MC-F-7030, Strickland Transp. Co. Inc.—Control 
—Eng. Transp. Co. Inc., .... M. C. C. ...., 7-26-60, Div. 4. 


84.11 Previous Interchange 


84.11 That vendor’s more recent operations may have been less com- 
petitive than in past, and that vendee and vendor have not interchanged 
traffic with each other does not necessarily require that approval be with- 
held. Extent of tonnage that has been interlined between them or with 
other carriers may be of significance in determining reasonable impact that 
transaction may have on existing carriers, but past interchange forms only 
one element in appraisal of effects transaction would likely have on other 
carriers and, standing alone, is not controlling of ultimate issues. MC-F- 
6976, W. T. Byrns Motor Exp. Inc.—Pur.—F. S. George & Son, Inc., .. 
M. C. C. ...., 7-22-60, Div. 4. 

84.11 Under control, service could be performed which would be sub- 
stantially equivalent to a single-line single company service, and sometime 
in future such operation would actually come into existence under planned 
merger. MC-F-7002, Mushroom Transp. Co. Inc.—Control—Smith & Howell 
Film Service, Inc., .... M. C. C. ...., 7-29-60, Div. 4. 


84.12 Restrictions Against 


84.12 Reasons for not imposing restrictions on operating rights, ex- 
cept where it has been shown conclusively that they are necessary in pub- 
lic interest, have been stated many times, including 60 M. C. C. 301, 319 
(1954). MOC-F-6986, Spector Frt. System, Inc.—Control & Merger—Great 
Amer. Transport, Inc., .... M. C. C. ...., 7-8-60, Div. 4. 


84.2 Changed Pattern of Operation 
84.24 Combination of Regular & Irregular Authority 


84.24 Mushroom expected to maintain separate nature of its own 
regular-route and S&H’s irregular-route rights and to operate only through 
authorized gateways. MC-F-7002, Mushroom Transp. Co., Inc.—Control— 
Smith & Howell Film Service, Inc., .... M. C. C. ...., 7-29-60, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Generally, cases which have been disapproved involved situa- 
tions in various forms where vendor proposed to sell portion of its rights 
while retaining right through some means to render exactly same service. 
Here Loraine would sell its authority to operate between points in Louisiana, 
on one hand, and, on other, points in Mississippi, and would retain authority 
to operate between points in Louisiana, on one hand, and, on other, points in 
Arkansas and Texas. A clear geographical division of Loraine’s rights would 
result. lg =e! Dean Van Lines, Inc.—Pur.—Eure Moving & Storage, 
Inc., 7-22-60, Div. 
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84.30 Holding by two or more carriers of competitive operating au- 
thority under common control affords opportunities for indulging in dis- 
criminatory and unfair competitive practices, and for that reason trans- 
actions which would accomplish this have generally not been approved. See 
40 M. C. C. 63. MC-F-7161, G. H. Wills & J. W. Layton—Pur.—Neibauer Bus 
Ghe oss EO . ccs FORO Be &. 


84.30 Apart from exceptional circumstances, Commission has de- 
clined to approve transactions under sec. 5 which would create, preserve, 
or extend duplicate operations by separate motor carriers under common 
control when said operations, except for such control, would or could be 
competitive with each other’s. 35 M. C. C. 521 and 58 M. C. C. 748. Case 
at bar is not similar to those where exception has been made to foregoing 
principle so as to accord parties opportunity to achieve certain benefits per- 
mitted under Internal Revenue Code, as in 80 M. C. C. 459. MC-F-7036, 
F. L. Wirtz—Control—Takin Bros. Frt. Line, Inc., .... M. C. C. 
7-7-60, Div. 4. 

84.34 Protective Conditions 


84.34 Takin has authority that duplicates operating rights of Steel 
Carriers to extent indicated. As common carrier it has duty of transporting, 
if authorized, all traffic offered it; and it is reasonable to believe it would 
do so. Problem under discussion may effectively be solved by modifying 
Takin’s operating rights so that, concurrently with consummation of trans- 
action, it will be precluded from transporting commodities which Steel Car- 
riers may transport from Chicago to Illinois and Iowa points both may 
serve. Findings also will require submission of written management con- 
tract embracing terms herein authorized. Instrument is to be executed on 
Takin’s behalf by officer authorized for that purpose, and to contain pro- 
visions regarding duration of management by applicant and for notifying 
Commission, in writing, if such management is terminated. MC-F-7036, 
F. L. Wirtz—Control—Takin Bros. Frt. Line, Inc., .... M. C. C. ...., 
7-7-60, Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Testimony of three supporting shippers of heavy commodities 
indicates principally that proposed single-line service of vendee would be 
of convenience and advantage to them, but completely fails to show any 
actual need for vendee’s single-line service, which is standard of proof re- 
quired in proceedings where, as here, evidence shows that vendor’s past 
operations have been limited, sporadic, inactive, or dormant. See 55 
M. C. C. 501, and 58 M. C. C. 629. MOC-F-7048, Dallas & Mavis Fwdg. Co. 
Inc.—Pur. (Por.)—Billy Baker Co., .... M. C. C. ...., 7-26-60, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 It has been consistent policy in sec. 5 proceedings to encourage 
unification of properties of carriers under common control in order to foster 
efficiency and to lessen wasteful transportation in furtherance of National 
Transportation Policy. MC-118979, Iola Transport, Inc., Cont. Car. App., 
6-28-60, Div. 1. 

85.01 To sanction by grant of authority to Ruan of Kansas, Ruan of 
Missouri, Ruan of Chanute, and Ruan of Fredonia, which were spun off 
from Ruan Transport for express purpose of providing a limited service for 
supporting cement shippers, would encourage multiple corporate entities 
among carriers subject to Commission’s control to detriment of efficient 
regulation, and would operate to foster waste and inefficiency in transpor- 
tation and to blur otherwise clean lines of motor carrier responsibility. 
MC-119136, Ruan Transport Corp. of Kans., Cont. Car. App., .... M. C. C. 
...., 6-21-60, Div. 1. 


*? 
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85.2 Efficiency 


85.20 Generally 


85.20 Use of Toledo gateway, or any other authorized gateway, unre- 
stricted, would result in improved and more efficient service rather than 
“new” service and despite absence, prior to temporary authority, of Trans- 
port’s participation in a material quantity of traffic moving between Michigan 
and east, views expressed in Hall case, 70 M. C. C. 233, 242 are clearly 
applicable. MC-F-6986, Spector Frt. System, Inc. —Control & Merger— 
Great Amer. Transport, Inc., .... M. C. C. ...., 7-8-60, Div. 4. 


85.21 Complementary Operations 


85.21 Transaction is essentially an end-to-end unification of two 
commonly controlled carriers and should result in economies and more 
efficient service. MC-F-7397, Ryder Truck Lines, Inc.—Control & Merger— 
Ryder Truck Lines of La. Inc., 6-28-60, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Resulting improved service, which public would receive and 
to which it is entitled far overweighs probable loss of some traffic by those 
protestants directly affected, which record as a whole convinces would be 
kept to minimum. MC-F-7002, Mushroom Transp. Co. Inc.—Control— 
Smith & Howell Film Service, Inc., .... M. C. C. ...., 7-29-60, Div. 4. 


85.30 Business of transporting household geeks and competition 
among household goods carriers are not same as that involving general com- 
modity carriers. Compare 65 M. C. C. 781 and 40 M. C. C. 557. MC-F- 
7083, Neptune Storage, Inc.—Pur.—Apex Universal Van & Storage Co. Inc., 
7-11-60, Div. 4. 


85.30 Protestants would not be adversely affected as result of trans- 
action; to contrary, they would gain, directly (and public would also gain 
indirectly), by assurance that in no way may a competitive operation under 
vendor’s rights be resumed. MC-F-6245, Pan-Atlantic SS. Corp.—Pur.— 
Agwilines, Inc., .... M. C. C. ...., 7-6-60, Commission. 


85.381 Diversion of Traffic 


85.31 Considering facilities and resources possessed by STC, as well 
as scope of its present operations, approval herein would result in diversion 
to coordinated operations of STC and England of substantial amounts of 
traffic presently transported by protestants, particularly those protestants 
which are serving New Orleans in a north-south service. In view thereof, 
and as protestants have expended their capital and developed their facili- 
ties to handle such traffic, approval of instant application would adversely 
affect efficiency and economy of their present operations. MC-F-7030, 
Strickland og 4 Co. Inc.—Control—Eng. Transp. Co. Inc., .... M. C. C. 

, 7-26-60, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 Considering all of evidence, approval of instant application 
would have no appreciable effect on operations of protestants. Amount of 
their present tonnage which would be affected is minimal, and they should 
have no difficulty, due to their size, facilities and established position in area, 
in meeting competition of vendee following approval herein. While evidence 
does indicate that Dundee has been operating at deficit, and that loss of any 
appreciable amounts of traffic undoubtedly would affect its operations, it 
does not appear on this record that approval of instant transaction would 
so affect its operations as to impair its future service to public. MC-F-7086, 
C. H. Rumpf & Sons Truck Line, Inc.—Pur.—C., E. Merillat, 7-19-60, Div. 4. 

85.32 Approval of application should not materially affect operations 
of protestants. They are large, well-established household goods movers, 
and record shows that their annual revenues have progressively increased. 
Protestants’ apprehensions of transaction’s result on their operations are 
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general, and therefore may be afforded little weight herein. 65 M. C. C. 
781. MC-F-7105, Security Storage & Van Co. Inc. (Ala. Corp.)—Pur.— 
Skellet Van & Storage Co., .... M. C.C. , 7-12-60, Div. 4. 


85.33 Proof of Impairment 


85.33 Considering issues presented in their entirety, and finding that 
applicants have sustained, prima facie, their burden of proof, it is then in- 
cumbent on protestants to show with reasonable particularity that result 
of transaction would be so burdensome on their services and revenues as to 
warrant withholding approval. Protestants have not done so. 75 M. C. C. 
671 at 684. MC-F-6976, W. T. Byrns Motor Exp. Inc.—Pur.—F. 8S. George 
& Son, Inc., .... M. C. C. , 7-22-60, Div. 4. 


85.33 Protestants are large carriers of household goods, show tre- 
mendous revenue growth in recent years, and have not shown in any manner 
what particular traffic they would lose or in what manner their operations 
would be harmed by approval of Eure and Loraine transactions. Mere ap- 
prehension of loss of traffic does not warrant denial of transaction under 
sec. 5 which otherwise appears to be in public interest. Compare 60 M.C.C. 
415, 65 M. C. C. 331, and 65 M. C. C. 781. MC-F-7132, Dean Van Lines, 
Inc.—Pur.—Eure Moving & Storage, Inc., 7-22-60, Div. 4. 


85.33 Protestants should show by their evidence that non-imposition 
of proposed restriction would result in material impairment to their reve- 
nues and services 80 M. C. C. 655 (1959), and 78 M. C. C. 636 (1959). 
MC-F-6986, Spector Frt. System, Inc.—Control & Merger—Great Amer. 
Transport, Inc., .... M. C. C. , 7-8-60, Div. 4. 


85.33 That most of protestants are substantial carriers and that they 
may not have shown in detail traffic they would lose to joint-line service does 
not alter conclusion that they would be adversely affected. MC-F-7030, 
Strickland Transp. Co. Inc.—Control—Eng. Transp. Co. Inc., .... M. C. C. 

, 7-26-60, Div. 4. 


85.33 Undoubtedly, some protestants would be highly vulnerable to 
single-line operations of Transport. However, without further financial 
data on behalf of protestants, finding herein would not be justified that 
transaction would result in such loss of traffic and revenues by such pro- 
testants as to impair their future service to public. Protestants have not 
met their burden of proof in this respect. MC-F-6909, Transport Motor Exp. 
Inc.—Pur.—Joseph Marfise, .... M. C. C. , 6-30-60, Div. 4. 


85.34 Result of Temporary Operation 


85.34 Notable revenue increases and better ratios, coupled with ton- 
nage increases and improved earnings, were enjoyed in face of Spector’s 
temporary control of Transport which had endured for 9 months by end 
of June 1959. With these protestants showing that large part of their 
tonnage and revenues is derived from Michigan traffic, it is entirely rea- 
sonable to believe that applicants’ joint-line operations, during temporary 
authority, have not harmed them, that Kramer’s claimed loss of two ship- 
ments, during temporary authority, concerning which record is not clear, 
should be characterized as de minimus, and that traffic in area will support 
Spector’s unrestricted single-line service following consummation. 65 
M. C. C. 457 (1955). MOC-F-6986, Spector Frt. System, Inc.—Control & 
Merger—Great Amer. Transport, Inc., .... M. C. C. , 7-8-60, Div. 4. 


85.4 Effect upon Employees 


85.41 Railroad 


85.41 Applicants state that transaction will not affect railway em- 
ployees. However, authorization and approval herein will be granted sub- 
ject to same conditions for protection of employees as were prescribed in 
257 I. C. C. 177. F. D. 20978, Texas & N. O. R. Co.—Merger—Southern 
Pac. Term. Co., .... I. C. C. , 6-24-60, Div. 4. 
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85.42 Rail Bus Subsidiary 


85.42 Under provisions of sec. 5(2)(c), Commission is required in 
transaction involving motor carriers to ‘‘give weight,’’ among other things, to 
interest of carrier employees affected, 80 M. C. C. 681. Protection which 
should be afforded motor carrier employees is not mandatory, as in case 
of railroad employees but, rather, is matter for determination based upon 
circumstances in each case. Act taken as whole, makes clear Congressional 
intent that public policy demands fair and equitable treatment of em- 
ployees cf motor carriers involved in sec. 5 proceedings. Considering all 
circumstances, were Commission to approve transaction herein it would be 
derelict in its duties if it did not provide some measure of protection for 
those employees of vendor who did not immediately find other employment 
following their separation. See 75 M. C. C. 33. MC-F-7161, G. H. Wills & 
J. W. Layton—Pur.—Neibauer Bus Co., .... M.C. C. ...., 7-29-60, Div. 4. 


86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 


86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Minneapolis & St. L. Ry. Co.—Trackage Rights—Chicago, R. I. & Pac. R. 
Co., F. D. 21091, 7-18-60 (embraced in F. D. 21089). 


87. Disposition of Unification Applications 


87.1 Merger 
87.10 Generally 


87.10 Although application describes transaction as a lease cancella- 
tion and an acquisition, Commission has considered similar transactions as 
mergers. In 37 M. C. C. 361, word “merger” was interpreted as meaning 
complete absorption by a company of all assets and assumption of all lia- 
bilities of liquidating company as of given date, dissolution of latter and 
cancellation of its capital stock. All of described elements are present in 
instant transaction and, description contained in application notwithstand- 
ing, transaction is merger subject to Commission’s jurisdiction under pro- 
visions of sec. 5(2) of Act. F. D. 20978, Texas & N. O. R. Co.—Merger— 
Southern Pac. Term. Co., .... 1. C. C. ...., 6-24-60, Div. 4. 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Texas & N. O. R. Co.—Merger—Southern Pac. Term. Co., F. D. 20978, 
ies © clear le wad ee 6-24-60. 


87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


aaaangtee Truck Lines, Inc.—Pur.—Filbey Frt. Lines, Inc., MC-F-7173, 
. & CS. 


ee 
—e Ww. T., Motor me. Inc.—Pur.—F. S. George & Son, Inc., MC-F-6976, 
.M.C.C. ...., 7-22-60. 


Qeeper-Javvett, Inc.—Pur.—Atlantic Frt. Lines, Inc., MC-F-7386, 7-20-60. 

Dean Van Lines, Inc.—Pur.—Eure Moving & Storage, Inc., MC-F-7132, 
7-22-60. 

Huston, W. H.—Pur. (Por.)—Highway Transp. Co., MC-F-7463, 7-22-60. 


Neptune Storage, Inc.—Pur.—Apex Universal Van & Storage Co. Inc., 
MC-F-7083, 7-11-60. 
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87.13 Motor Lines—Approved (Continued) 
Novick Transfer Co. Inc.—Pur.—Steinla Transp. Co. Inc., MC-F-7077, 
M. C. 


rrr ON 
Rumpf, C. H. & Sons Truck Line, Inc.—Pur.—cC. E. Merillat, MC-F-7086, 
7-19-60. 


Ryder Truck Lines, Inc.—Control & Merger—Ryder Truck Lines of La. Inc., 
MC-F-7397, 6-28-60. 
Security Storage & Van Co. Inc. (Ala. Corp.) —Pur.—Skellet Van & Storage 
0., MC-F-7105, .... M. C. C. ...., 7-12-60. 
Spector Frt. System, Inc.—Control & Merger—Great Amer. Transport, Inc., 
MC-F-6986, 7-8-60. 
St. Johnsbury Trucking Co. Inc.—Control & Merger—Cooke-McFarland 


Transp., Inc., MC-F-7415, .... M.C.C. ...., 7-26-60. 
Watkins Motor Lines, Inc.—Pur.—Lavell Anderson, C. J. Baillio & J. W. 
Potter, MC-F-7126, .... M.C.C. ...., 7-21-60. 


87.14 Water Carriers—Approved 

87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Commission: 
Pan-Atlantic SS. mana —Pur.—Agwilines, Inc., MC-F-6245, .... M. C. C. 
87.16 Motor Bus Lines—Denied 

87.16 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Denied 
by Div. 4: 
Wills, G. H. & J. W. Layton—Pur.—Neibauer Bus Co., MC-F-7161, 

M.C. C. .... %39-66. 
87.17 Motor Truck Lines—Denied 

87.17 Unification by Consolidation, Merger or Purchase of Entire Op- 
erating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 
Transport Motor Exp., Inc.—Pur.—Joseph Marfise, MC-F-6909, .... M.C.C. 

..++, 6-30-60. 


87.2 Purchase of Portion of Franchise 


87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor Car- 
rier or Property of Another Such Carrier Approved by Div. 4: 
Dean Van Lines, Inc.—Pur. (Por.)—H. L. Davidson, MC-F-7148, 7-22-60 
(embraced in MC-F-7132). 
Ruan Transport Corp.—Pur. (Por.)—Hillside Transit Co., MC-F-7426, 
M.C. C. ...., 4-31-60. 
87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Dallas & Mavis Fwdg. Co., Inc.—Pur. (Por.)—Billy Baker Co., MC-F-7048, 
as 4 4% ee , 7-26-60. 
en Van Lines, Sno—Pue. (Por.)—White Transfer & Storage Co., Inc., 
MC-F-7133, 7-22-60 (embraced in MC-F-7132). 





Table of Cases 


* After Index number indicates case is listed but not digested individually. 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
index numbers in text of index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 
25. Alternate Routes or Gateways (Franchises) 25.08-25.09 
27. Disposition of Applications (Franchises) 27.11-27.73 
29. Abandonment 29.91-29.93 
33. Security Issues 33.03-33.93 
35. Reorganization Allowance 35.99 
81. Control of Two or More Carriers 81.71-81.75 
83. Transfer of Dormant Franchises 83.92-83.97 
86. Leases and Operating Agreements 86.11-86.33 
87. Acquisitions or Mergers 87.11-87.28 


Cases Indexed 
(I. C. C. decisions in mimeograph served July 1, through August 5, 1960.) 
Able, J. B. (now retitled Montezuma Truck Lines, Inc.) Ext.—Santa 


Barbara City., Calif. (npr) 21.02, 24.78, 27.31°* 
Albertelli, A. J., Com. Car. “Grandfather” App. 20.43, 27.31* 
Allis, Howard, Com. Car. “Grandfather” App. (npr) 18.32, 27.31° 


Allowance on Oil Pipe at Texas Destinations (embraces Pipe—From 
Interstate Points to Texas) (I & S M-11392) 
2.30, 45.01, 49.01, 54.76, 55.12, 55.22, 57.22, 60.31, 67.61, 71.00, 74.10, 74.30 


Alterman Transport Lines, Inc. Ext.—Aluminum 16.66, 22.05, 24.55, 24.66, 27.31* 
Alterman Transport Lines, Inc. Ext.—From Lafayette, Ind. & Chicago 

(npr) 27.31*° 
Aluminum Articles—Cleveland, Ohio to Buffalo, N. Y. (I & S M-13351) 67.62 
American Commercial Barge Line Co. Notes (npr-?) 33.13* 
Antrim Transp. Co. Inc. Ext.—Natick, Mass. 22.01, 26.71, 27.32* 
Arco Auto Carriers, Inc. Ext.—Trailers in Initial Truckaway & Drive- 

away from South Bend 20.13, 21.54, 21.74, 21.75, 24.15, 27.31* 
Armored Car Services, Inc. Ext.—Fairfax Cty., Va. (mpr) 23.10, 23.62, 24.03, 27.41* 
Arrington, H. M.—Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Artabane, Norman, Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.31° 
Asbestos Fiber—Black Lake, Quebec to Middle Atlantic Ter. 02.25, 55.80, 67.56 
Asbury Transp. Co. (A Corp.) Ext.—Cryogenic Liquid (npr) 17.45, 18.50, 27.32* 
Atchison, T. & S. F. Ry. Co. v. United States (No. 32472) 58.33, 66.68 
Atchison, T. & S. F. Ry. Co. v. United States (No. 32473) 16.80, 52.03, 57.39, 67.78 
Atlantic Coast Line R. Co. Equipment Trust Ctfes (npr-?) 33.12* 
Atlantic & Danville Ry. Co. Trustee’s Ctfes (npr) 33.07* 
Atlantic Truck Lines, Inc. Cont. Car. App. 23.50, 24.03, 26.71, 27.41* 
Bartlett, A. G. v. Mo. Pac. R. Co. 02.23, 13.72, 60.10, 67.52 
Beatty Motor Exp. Inc. Ext.—Medina, Ohio 20.08, 20.12, 27.41* 
Belford Trucking Co. Inc. Ext.—Danville, Ill. (npr) 27.32* 
Bell Motor Frt. Inc. Ext.—Jute & Propellers (npr) 24.55, 27.31* 


Boots or Shoes—Bel Camp, Md. to Boston and Providence (I & S 7324) 
16.52, 53.40, 62.02, 67.85 


Botek, Michael, Cont. Car. App. (npr) 05.23, 23.62, 24.03, 27.41* 
Bradshaw, D. K. & D. D., Com. Car. “Grandfather” App. (npr) 20.43, 27.31* 
Breedlove, M. W., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Brinkerhoff, H. E. & Sons Transp. Co. Ext.—Alaska (npr) 24.01, 24.10, 27.32* 
Brooks Truck Line, Inc. Com. Car. “Grandfather” App. 20.40, 27.32* 
Brown Bros. Delivery Service, Inc. Ext.—New Furniture from N. J. 

(npr) 02.23, 26.71, 27.32* 
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Brown's Bus Service, Inc. Ext.—Intermediate Points 
16.10, 21.38, 21.71, 21.91, 21.92, 21.93, 27.21° 


Burkett, Doyle, Com. Car. “Grandfather” App. (npr) 05.10, 27.31* 
Burlington Truck Lines, Inc.—Pur.—Filbey Frt. Lines, Inc. 80.09, 80.17, 80.20, 87.13* 
Bursch, Wm. P., Ext.—Lumber (npr) 24.55, 26.71, 27.42* 
Bushman, E. F., Com. Car. “Grandfather” App. (embraces E. F. Bushman, 

Com. Car. “Interim” App.) (npr) 20.40, 27.31* 


Byrns, W. T., Motor Exp. Inc.—Pur.—F. S. George & Son, Inc. 
80.20, 83.25, 84.11, 85.33, 87.13* 


C & H Transp. Co. Inc. Ext.—Kansas City, Mo.-Kans. (npr) 27.32* 
Ext.—Lufkin, Texas (npr) 26.71, 27.32¢ 
Cc. B. W. Transport Service, Inc. Cont. Car. App. (npr) 05.20, 27.41* 
Calder, James, Ext.—Western States (npr) 23.41, 24.01, 27.32* 
Capital Motor Lines Ext.—Fort Walton, Fla. (npr) 26.73, 27.22* 
Capitol Transport Co. Inc. Cont. Car. App. (embraces Capitol Transport 
Co. Inc. Ext. of Operations—Baltimore) 28.31 
Carter Trucking Co. Inc. Ext.—‘“Grandfather” App. (npr) 20.40, 27.31*° 
Castings, see “Resistance Grid Castings from Hamilton, Ohio to Buffalo, 
m . 2.” 
Central States Motor Com. Cars.—Agreement 14.20, 51.29 
Chesapeake Motor Lines, Inc. Com. Car. “Grandfather” App. (npr) 20.40, 27.32* 
Ext.—Return Shipments (npr) 21.51, 23.60, 27.31* 
Chesapeake & O. Ry. Co. Securities (npr-?) 31.30, 33.51* 
Chicago, B. & Q. R. Co. Equipment Trust Ctfes (npr-?) 33.12°* 
Chicago, B. & Q. R. Co., Wabash R. Co. BS-Ap. 14607 (Modifications of 
Systems or Devices) 46.40 


Chicago, R. I. & P. R. Co. Abandonment, etc., at Hodge, Jackson Parish, 
La. (embraces North La. & Gulf R. Co. Acquisition, etc., Hodge, 


Jackson Parish, La.) (npr) 29.45, 29.91* 
Chi-Can Frt. Fwdg. Ltd., Frt. Forwarder App. 16.75, 18.57, 21.30, 24.01, 24.11, 27.61* 
Clark, H. G. & B. R. Estes, Com. Car. App. (npr) 27.32* 
Clark, J. H. & J. C., Com. Car. “Grandfather” (npr) 21.22, 27.31* 
Clark Tank Lines Co. Ext.—Chemicals (npr) 22.54, 27.31* 


Colonial & Pac. Frigidways, Inc. Com. Car. “Grandfather” App. (npr) 
20.40, 20.43, 27.31* 


Commercial Car. Corp. Ext.—Auburndale, Fla. (npr) 24.76, 27.32* 
Commercial Transport, Inc. Ext.—Ficklin, Ill. (embraces Liquid Trans- 
porters, Inc. Ext.—Ficklin, Ill.) (npr) 24.42, 27.32* 


Consolidated Freightways Corp. of Del., Ext.—Missile Sites, see ‘“Con- 
solidated Freightways, Inc. Ext.—Missile Sites” 


Cooper-Jarrett, Inc.—Pur.—aAtlantic Frt. Lines, Inc. (npr) 82.35, 83.92, 87.13* 
Cotton Cloth—Canton, Mass. to N. J. & N. Y. (I & S M-13192) 55.83, 64.11, 67.95 
Craig Trucking, Inc. Com. Car. “Grandfather” App. 20.43, 27.32* 
Curtis, Inc. Com. Car. “Grandfather” App. (npr) 20.02, 20.40, 20.43, 27.31* 
Cyrus, L. R., Ext.—Ethylene Gas (npr) 20.12, 27.31* 
D. C. Transit System, Inc. Ext.—Cheltenham (npr) 27.21° 
Dahlen Transport, Inc. Ext.—Marshall, Minn. (npr) 27.31* 


Dallas & Mavis Fwdg. Co. Inc.—Pur. (Por.)—Billy Baker Co. 
83.10, 84.10, 84.90, 87.27* 
Dealers Transit, Inc. Ext.—Kansas City (embraces Dallas & Mavis Fwdg. 
Co. Inc. Ext.—Same, Insured Transporters, Inc. Ext.—Kansas 


City (Truckaway), Same (Driveaway) (npr) 24.01, 24.11, 27.32* 
Ext.—Wayne Cty., Ind. (embraces Dealers Transit, Inc. Ext.—Well 

Drilling Machines) (npr) 27.32°* 

Dean Van Lines, Inc. Ext.—Alaska 16.66, 24.01, 27.32* 


Dean Van Lines, Inc.—Pur.—Eure Moving & Storage, Inc. (embraces Dean 
Van Lines, Inc.—Pur. (Por.)—White Transfer & Storage Co. Inc., 
Same—Pur. (Por.)—H. L. Davidson) (npr) 82.52, 83.25, 84.30, 85.33, 87.13* 
Dean Van Lines, Inc.—Pur. (Por.)—H. L. Davidson (npr) 87.23* 
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Dean Van Lines, Inc.—Pur. (Por.)—White Transfer & Storage Co. Inc. 

(npr) 87.27* 
Deioma Trucking Co. Ext.—Canton, Ohio (npr) 21.56, 21.72, 24.10, 27.31* 
Denver-Albuquerque Motor Transport, Inc. Com. Car. “Grandfather” App. 

20.40, 20.43, 27.31%, 81.00 
De Soto Paint & Varnish Co., for Deter. of App. Rates, Petition of, see 
“Petition for an Adminis. Deter. of App. Rate” 


Dieckbrader Exp. Inc. Conversion Proceeding 21.22, 27.31* 
Dubuque Packing Co. Inc. v. Baltimore & O. R. Co. 18.61, 58.40, 67.83 
Dugan, D. S., Ext.—Marshall, Minn. (npr) 27.31* 
Ext.—Yankton, S. Dak. (embraces Ruan Transport Corp. Ext.—Same, 

Herman Bros. Inc. Ext.—Same) (npr) 24.65, 27.31* 
Duluth, S. S. & A. R. Co. v. Mackinac Transp. Co. 54.71, 54.78 
Dushek, H. F., Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.31* 
Edmondson, A. V., Com. Car. “Grandfather” App. (npr) 20.40, 24.10, 27.31* 
Ellis Trucking Co. Inc.—Alternate—Mich.-Ohio (npr) 25.07, 25.09, 25.40, 25.50 


Enamelex Corp. of Texas v. Southern Ry. Co. (embraces Same v. Atlantic 
& E. Car. Ry. Co., Same v. Atlantic Coast Line R. Co. 
11.00, 58.10, 63.34, 66.67 


English, J. F., Cont. Car. App. (npr) 18.57, 24.01, 26.79, 27.32* 
Enlargement of Los Angeles Pickup & Delivery Area (I & S 7222) 21.59, 42.40 
Ephraim Freightways, Inc. Com. Car. App. (npr) 24.60, 26.74, 27.32* 


Exceptions Ratings on Doors from Cambridge, Mass. (I & S M-13231) 
13.42, 16.40, 52.0, 52.01, 63.04, 66.61 


Exley Exp. Inc. Com. Car. “Grandfather” App. (npr) 04.03, 18.32, 20.40, 27.31* 
F. V. A. Trucking Inc. Cont. Car. App. (npr) 05.20, 20.12, 24.03, 24.16, 27.41* 
Farkas, Charles, Ext.—Dry Sugar (npr) 05.23, 16.50, 27.41* 
Filkins Transp. Co. Inc. Ext.—Berkshire Cty., Mass. (npr) 18.30, 24.13, 27.32* 
Fischer, Wm. R. & M. R., Com. Car. App. 04.10, 04.11, 24.01, 27.31* 
Forwarder Class Rates—Amer. Frt. Fwdg. Corp. 16.20 


Forwarder Class Rates from & to or bet. Off. & W. T. L. Ter. (embraces 
Forwarder Class Rates—Amer. Freight Fwdg. Corp.) (lI & S 


7054) 21.14, 55.85, 62.03, 64.11, 66.0 
Fourth Section Applications, see “Rules to Govern the Filing of” 
Freeport Fast Frt. Inc. & Liberty Trucking Co.—Pooling 80.63, 82.50, 82.73 
Friesen, H. K., Com. Car. App. (npr) 23.63, 27.31° 
Frisbee, W. D., Ext.—Bananas (npr) 21.54, 27.31* 
G. B. C. Inc. Ext.—Various Commodities (npr) 14.22, 23.10, 23.60, 24.09, 27.31* 
Gabler, H. C., Inc., Ext.—Frozen Berries 20.40, 20.42, 27.31* 
Gardner, K. L., Com. Car. App. (npr) 24.13, 27.32* 
Gascho, S. L. & Son Ltd. Ext.—Lime (npr) 24.30, 26.71, 27.32° 
Gehret, R. K., Com. Car. “Grandfather” App. (npr) 20.40, 21.21, 27.31°* 
Gilmore, J. W. & Evelyn, Com. Car. App. (npr) 05.90, 24.01, 26.71, 27.32* 
Grace Line Inc. Com. Car. App. 04.20, 20.10, 27.52* 


Graff Trucking Co. Inc. Ext.—Bldg. & Insulating Materials (npr) 
23.60, 24.01, 24.55, 26.71, 27.31* 
Greases, see “Petroleum Oils & Greases—New Orleans to Oklahoma City 
& Tulsa” 
Green Coffee—New Orleans, La. to Atlanta, Ga. (I & S M-13224) 55.81, 55.83, 67.19 
Greenleaf Motor Exp. (now reentitled Greenleaf Motor Exp. Inc.) Ext.— 


Avon Lake, Ohio (npr) 24.51, 26.71, 27.31* 
Gribble, W. H., Jr., Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.32* 
Guerra, Romeo & Elique, Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.32* 
Gulf, M. & O. R. Co. Abandonment of Por. of Farnell Br. (npr-?) 29.45, 29.91* 
Gunkelman & Johnson Inc. Cont. Car. App. (npr) 05.22, 26.71, 27.42* 
Handy, W. A., Cont. Car. “Grandfather” App. 20.40, 20.43, 27.41* 
Harman, G. E., Jr. Cont. Car. “Grandfather” App. 20.40, 20.43, 27.41* 


Harris, J. F. Ext.—N. Y. & W. Va. (embraces J. F. Harris Ext.—Labora- 
tory Furniture) (npr) 21.22, 21.72, 23.41, 24.03, 27.41° 
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Hartley, O. W., Ext.—Waylite (npr) 27.32° 
Hawkins, Tolbert, Com. Car. “Grandfather” App. (npr) 20.41, 27.31* 
Heavener, Guy, Inc. Ext.—Sand 26.70, 27.31° 
Herman Bros. Inc. Ext.—Yankton, S. Dak. (npr) 27.31° 
Hoosier Produce Co. Inc. Com. Car. “Grandfather” App. (embraces Re- 
frigerated Truck Service, Inc.) 20.40, 20.43, 27.32* 
Huston, Wm. H.—Pur. (Por.)—Highway Transp. Co. (npr) 21.22, 82.14, 87.13* 


Hvidsten Transport, Inc. Ext.—Dakota Cty., (Minn.) (embraces Hvidsten 
Transport, Inc., Investigation & Revocation of Ctfes, Transport, 
Inc. v. Hvidsten Transport, Inc., Transport, Inc. Ext.—Hastings, 


Minn.) 28.21 
I. R. C. & D. Motor Frt. Inc. Ext.—Molding Machines (npr) 21.72, 26.71, 27.32* 
Indianhead Truck Line, Inc. Ext.—Marshall, Minn. (npr) 27.31* 
Indianhead Truck Line, Inc. Ext.—Rapid City, S. Dak. (npr) 27.31* 
Insured Transporters, Inc. Ext.—Mont. (npr) 24.67, 26.74, 27.32* 


Interstate Motor Frt. System, Ext.—Princeville, Ill. (npr) 
24.01, 24.11, 25.07, 25.41, 26.10, 27.32* 
Interstate Transport, Inc. Ext.—Rapid City, S. Dak. (embraced in Maas 


Transport, Inc.) (npr) 27.32* 

Tola Transport, Inc. Cont. Car. App. (embraces H. M. O’Neill—Control— 
Ala. Transport, Inc.) (npr) 27.42*, 85.01 

Iron & Steel Articles—Chicago & East St. Louis, Ill. to Ill. (I & S 7226) 
55.04, 67.61 


Iron or Steel Articles—East to Southwest (embraces Iron & Steel to 
Southwest Gulf Ports, Iron & Steel to Southwest Gulf Ports (To 
Baton Rouge & New Orleans, La.) (I & S 6996) 55.04, 64.11, 67.61, 71.50 
Isom, W. J., Jr. & Sr., Com. Car. “Grandfather” App. (npr) 20.40, 27.32* 


J-T Transport Co. Inc. Ext.—Burbank & Palmdale, Calif. (npr) 
21.10, 24.03, 24.30, 27.42* 


Jackson, J. C., Jr. & F. J. Nichols, Com. Car. “Grandfather” App. 21.20, 27.31° 
Jacobs Transfer Co., Inc. Conversion Proceeding (npr) 21.81, 27.31* 
Johnson, L. G., Com. Car. “Grandfather” App. (npr) 20.40, 21.02, 27.31* 
Juliano, Nicholas, Com. Car. “Grandfather” App. (npr) 18.31, 20.43, 27.32* 
Kaney Transp. Inc. Ext.—Bettendorf, Iowa (npr) 17.30, 24.01, 24.55, 27.32* 
Kaw Transport Co. Ext.—Horn, Mo. (npr) 24.09, 27.31° 
Kaw Transport Co. Ext.—Mo. (embraces Kaw Transport Co. Ext.—Olathe, 
Kans.) 18.21, 18.32, 21.51, 24.01, 24.51, 26.71, 27.31* 
Kaw Transport Co. Ext.—Olathe, Kans. 27.32* 
Keller, Ernest, Jr. Com. Car. App. 02.02, 04.71, 27.32* 
Kessman, D. H., Ext.—Vinegar & Vinegar Stock (npr) 16.34, 26.71, 27.32* 
Kurtz, W. P., Ext.—Cherryfield (npr) 21.72, 24.53, 27.31* 
Laws, A. R.—Com. Car. “Grandfather” App. (npr) 20.40, 27.32* 
‘ Lay Trucking Co. Inc. Ext.—La Porte, Ind. (npr) 18.35, 21.02, 24.67, 27.31* 
Leonardo Truck Lines, Inc. Com. Car. “Grandfather” App. (npr) 27.31° 
Lewis, F. A., Ext.—Elimination of Gateway (npr) 25.07, 25.36, 27.32* 


Lincoln, J. A. & J. A. Stevens, Com. Car. “Grandfather” App. (npr) 
17.42, 20.40, 27.31* 


Lincoln Transit Co. Inc. Ext.—Secaucus (npr) 18.32, 24.10, 26.73, 27.21* 
Lipps, Jerry, Inc. Com. Car. App. (npr) 20.08, 23.42, 27.31* 
Liquid Transporters, Inc. Ext.—Ky. (npr) 24.30, 27.32* 
Liquid Wax—Marcus Hook, Pa. to Minn. & Wis. (embraces Liquid Wax— 
Marcus Hook to Minn., Wis.) 67.99 


Los Angeles, see “Enlargement of Los Angeles Pickup” 
Los Angeles-Seattle Motor Exp. Inc. Com. Car. “Grandfather” App. (npr) 


20.40, 27.31* 
Lowrance, Carl & Velma, Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Lowther Trucking Co. Ext.—Clay & Fertilizer (npr) 26.71, 27.31° 


Lumber Transport, Inc. Ext.—Ala. & Ga. (npr) 24.14, 26.79, 27.32* 
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Maas Transport, Inc. Ext.—Rapid City, S. Dak. (embraces Indianhead 
Truck Line, Inc. Ext.—Rapid City, S. Dak., Interstate Transport, 


Inc. Ext.—Rapid City, S. Dak.) (npr) 20.31, 24.16, 24.42, 24.66, 27.31* 
Mantych, L. J., Com. Car. “Grandfather” App. (npr) 04.00, 20.02, 27.31°* 
Mapelli, H. & Sons, Inc. Com. Car. “Grandfather” App. 18.33, 20.41, 27.31* 
Mason & Dixon Lines, Inc. Ext.—Lake Junaluska (npr) 24.13, 24.71, 27.32* 
Mason & Dixon Tank Lines, Inc. Ext.—Liquid Caustic Potash to Tenn. 

(npr) 24.01, 27.32* 
McLain Trucking, Inc. Ext.—Wixom, Mich. (npr) 24.13, 26.10, 27.32* 
Memphis Union Station Co. RS&I-Ap. 847 (Rules, Standards and Instruc- 

tions for Installation) 46.40 


Metal, see “Scrap Metal—Jacksonville, Fla. to New York, N. Y.” 

Middle Atlantic Conference v. A. A. A. Trucking Corp. (embraces Middle 
Atlantic Conference v. Comet Exp. Inc., Candy or Confectionery, 
L.T.L.—Philadelphia to N. Y.) 02.10, 15.11, 16.21, 51.03, 53.41, 53.50, 55.24 


Midwest Coast Transport, Inc. Ext.—Canned Goods (npr) 24.01, 24.78, 27.31* 
Midwest Truck Dispatch, Inc. Com. Car. App. (npr) 24.01, 27.32* 
Miller, Eldon, Inc. Ext.—Four Prairie States (npr) 17.43, 24.10, 27.32* 


Miller, P. J., Ext.—Poultry & Animal Feed (npr) 
18.35, 18.57, 21.21, 21.72, 23.60, 27.31* 
Minneapolis & St. L. Ry. Co. Abandonment, etc., Estherville, Iowa (em- 
braces Same, Construction Estherville, Iowa, Same—Trackage 


Rights—Chicago, R. I. & Pac. R. Co.) (npr) 29.45, 29.91* 
Minneapolis & St. L. Ry. Co. Construction Estherville, Iowa (npr) 27.11" 
Minneapolis & St. L. Ry. Co.—Discontinuance of Service bet. Minneapolis, 

Minn. & Watertown, S. Dak. (npr) 29.03, 29.25, 29.45 


Minneapolis & St. L. Ry. Co.—Trackage Rights—Chicago, R. I. & Pac. 
R. Co. (embraced in Minn. & St. L. Ry. Co. Abandonment, etc.) 
(npr) 86.31* 
Missile Sites, see “Watson Bros. Transp. Co., Inc.” 
Missouri-Kansas-Texas R. Co. BS-Ap. 14452 (Modifications of Systems or 
Devices) 46.31 
Modifications of Systems or Devices, see “Chicago, B. & Q. R. Co.,” “New 
York Central R. Co. BS-Ap. 14374,” “Missouri-Kansas-Texas R. 
Co. BS-Ap. 14452,” “St. Louis S. Ry. Co., Mo. Pac. R. Co., Southern 
Ill. & Mo. Bridge Co.” 
Montezuma Truck Lines, Inc., see “Able, J. B., Ext.—Santa Barbara Cty., 


Calif.” 
More, E. C., Com. Car. “Interim” App. (now retitled Transamerican Frt. 
Lines, Inc. Ext.—Seabrook, N. J.) 24.01, 27.32* 


Mushroom Transp. Co. Inc.—Control—Smith & Howell Film Service, Inc. 
16.66, 81.73*, 83.20, 83.40, 83.92, 84.11, 84.24, 85.30 


National Trailer Convoy, Inc. Ext.—Corona, Calif. (npr) 24.01, 24.51, 27.32* 
National Trailer Convoy, Inc. Ext.—Ind. (npr) 24.16, 24.20, 27.31* 
Neptune Storage, Inc.—Pur.—Apex Universal Van & Storage Co. Inc. 

(npr) 21.70, 83.30, 85.30, 87.13* 
Newsom, George, Com. Car. App. (npr) 20.13, 24.50, 27.31* 
New York Central R. Co. BS-Ap. 14374 (Modifications of Systems or 

Devices) 46.31 


Niederbrach Truck Service, Inc. Ext.—Prefabricated Bldgs. (npr) 
24.45, 26.71, 27.32* 


Norfolk S. Ry. Co. Loan Guaranty (npr-?) 31.40 
Northern Pac. Transport Co. Ext.—Yellowstone Nat. Park (npr) 24.13, 26.71, 27.32* 
Novick Transfer Co. Inc.—Pur.—Steinla Transp. Co. Inc. 83.30, 83.92, 87.13* 


Oglesby Transport, Inc. Cont. Car. App. (embraces H. M. O’Neill—Control 

—Ala. Transport Inc.) (npr) 01.10, 27.42*, 80.13 
Oil Pipe, see “Allowance on Oil Pipe at Texas Destinations” 
Oils, see “Petroleum Oils & Greases—New Orleans to Oklahoma City 

& Tulsa” 


Oliver, Denton, Com. Car. “Grandfather” App. (npr) 20.41, 27.31* 
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Pacelli, Americo, Cont. Car. App. (npr) 24.03, 24.11, 27.42* 
Pacific Highway Transport, Inc. Ext.—Chelatchie Prairie, Wash. (npr) 

24.01, 27.31° 
Packing House Products—New York, N. Y. to East St. Louis (No. 33134) 

55.83, 67.83 
Pan-Atlantic SS. Corp.—Pur.—Agwilines, Inc. 28.10, 28.31, 80.12, 82.30, 85.30, 87.14* 
Panther Oil & Grease Mfg. Co. Inc., Cont. Car. “Grandfather” App. (npr) 


20.40, 27.41* 
Faper & Paper Boxes in South & Southwest (embraces Same, FSA 35316) 

(FSA 35313) 67.65, 71.70 
Paris, L. G., Com. Car. App. (npr) 21.00, 21.72, 24.53, 24.68, 27.31* 
Pearson, Eliz., Cont. Car. App. (npr) 05.22, 21.59, 21.72, 24.03, 27.41* 
Peck, J. L., Frt. Forwarder App. (embraced in Chi-Can Frt. Fwdg. Ltd. 

Frt. Forwarder App.) 27.62* 
Pennsylvania Co. Bonds (npr) 32.62, 33.47* 
Perkins Trucking, Inc. Ext.—Miami Cty., Ind. (npr) 24.11, 27.32* 
Petition for an Admin. Deter. of App. Rate (embraces Petition of De Soto 

Paint & Varnish Co. for Deter. of App. Rate) 57.30, 57.34, 60.10, 67.67 
Petroleum Car. Corp. Ext.—Moultrie, Ga. (npr) 24.45, 27.31* 
Petroleum Car. Corp. Ext.—Port St. Joe, Fla. (embraces Petroleum 

Transit Co. Inc. Ext.—Port St. Joe, Fla.) (npr) 13.73, 24.71, 27.31° 
Petroleum Oils & Greases—New Orleans to Oklahoma City & Tulsa 

(I & S M-13262) 55.83, 64.15, 67.52 


Petroleum Products—La. Points to Greenville, Miss. (I & S M-13398) 55.81, 67.52 
Petroleum Products—Wilmington, N. Car. to Hartsville, S. Car. (I & S 


M-13315) 55.83, 67.52 
Petroleum Transit Co. Inc. Ext.—Port St. Joe, Fla. (npr) 27.31* 
Pipe, see “Allowance on Oil Pipe at Texas Destinations” 

Potter, H. O. & B. A. McOsker, Com. Car. App. (npr) 24.01, 26.60, 26.71, 27.32* 


Powell, E. L. & Sons Trucking Co. Inc. Ext.—Kansas City, Mo.-Kans. 
(embraces Security Trucking Co. Ext.—Same, C & H Transp. Co. 
Inc. Ext.—Same, Van Stone Ext.—Same, Parkhill Truck Co. Ext. 


—Same) (npr) 25.07, 25.41, 25.51, 27.32° 
Powers, J. H., Inc. Ext.—Storm Lake, Iowa (npr) 24.42, 24.53, 24.68, 27.31°* 
Prickett, Wm. L., Com. Car. App. (npr) 21.22, 27.81° 
Public Service Coordinated Transport, Ext.—Bet. Newark, N. J. & Jersey 

City, N. J. (npr) 24.50, 26.70, 26.76, 27.22° 


Quality Carriers, Inc. Ext.—Corn Products in Bulk 
14.21, 21.71, 22.81, 24.10, 24.53, 27.31* 


Quality Carriers, Inc. Ext.—Vegetable Oils (npr) 16.22, 22.54, 24.44, 27.31° 
Quickie Transport Co. Ext.—Marshall, Minn. (npr) 27.31* 
Quinn Frt. Lines, Inc.—Control & Merger—Sanders Motor Frt. Inc. 81.73* 
R. C. Motor Lines, Inc. Ext.—Grandfather App. (npr) 20.43, 22.05, 27.31* 
Ragsdale, J. F., Jr., Com. Car. “Grandfather” App. (npr) 27.31* 
Railway Exp. Agency, Inc. Notes (npr-?) 33.13* 


Rate, see “Petition for an Admin. Deter. of App. Rate,” “Petition of 
De Soto Paint & Varnish Co. for Deter. of App. Rate” 

Rates, see “Forwarder Class Rates—Amer. Frt. Fwdg. Corp.” 

Rates, see “Forwarder Class Rates from & to or bet. Off. & W. T. L. Ter.” 

Ratings, see “Exceptions Ratings on Doors from Cambridge, Mass.” 

Raye & Co. Transports, Inc. Com. Car. “Grandfather” App. (embraces 
Raye & Co. Transports, Inc. Ext.—Perishable Commodities) 


(npr) 20.40, 27.81* 
Raye & Co. Transports, Inc. Ext.—Perishable Commodities (npr) 27.32° 
Refrigerated Transport Co., Inc. Ext.—Prepared Dough (npr) 21.22, 27.31* 
Reinhardt Transfer Co. Ext.—Ohio (npr) 21.54, 21.72, 24.13, 24.53, 26.71, 27.31* 
Resistance Grid Castings from Hamilton, Ohio to Buffalo, N. Y. (I & S 

M-13182) 16.23, 53.41, 67.61 
Ringle Truck Lines, Inc. Ext.—-Twine (npr) 24.18, 24.71, 27.32* 


Romney Produce Co. Com. Car. “Grandfather” App. (npr) 20.40, 21.21, 27.31* 
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Rountree, Frank, Produce Co., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Ruan Transport Corp.—Com. Car. App. (embraced in Ruan Transport 


Corp.—Pur. (Por.)—Hillside Transit Co.) 27.31* 

Ruan Transport Corp.—Control—Ruan Transport Corp. of Kans. (em- 
braced in Ruan Transport Corp. of Kans. Cont. Car. App.) 81.74* 
Ruan Transport Corp. Ext.—Marshall, Minn. (npr) 27.31* 
Ext.—Yankton, S. Dak. (npr) 27.31* 


Ruan Transport Corp. of Kans. Cont. Car. App. (embraces Ruan Transport 
Corp. of Mo. Cont. Car. App., Ruan Transport Corp. of Chanute 
Cont. Car. App., Ruan Transport Corp. of Fredonia Cont. Car. 


App.) 27.42*, 85.01 
Ruan Transport Corp.—Pur. (Por.)—Hillside Transit Co. (embraces Ruan 
Transport Corp.—Com. Car. App.) 87.23* 


Rules, Standards & Instructions for Installation, etc., see “Memphis 
Union Station Co. RS&I-Ap. 847” 
Rules to Govern the Filing of F. S. Apps. 11.12, 18.33, 60.30 
Rumpf, C. H. & Sons Truck Line, Inc.—Pur.—cC. E. Merillat (npr) 
83.25, 85.32, 87.13* 


Russ Transport, Inc. Ext.—Vegetable Oils (npr) 27.31* 
Ryder System, Inc. Securities (npr-?) 33.45* 
Ryder Truck Lines, Inc.—Assumption of Obligation (npr) 33.01* 


Ryder Truck Lines, Inc.—Control & Merger—Ryder Truck Lines of La. 

Inc. (embraces Ryder Truck Lines, Inc.—Assumption of Obliga- 

tion) (npr) 85.21, 87.13* 
Ryder Truck Lines of La. Inc., see “T. S. C. Motor Frt. Lines, Inc.” 


St. Johnsbury Trucking Co. Inc.—Control & Merger—Cooke-McFarland 


Transp. Inc. 87.13* 
St. Louis S. Ry. Co., Mo. Pac. R. Co., Southern Ill. & Mo. Bridge Co. 

BS-Ap. 14574 (Modifications of Systems or Devices) 46.50 
Safeway Trails, Inc. Ext.—George Wash. Bridge Plaza (npr) 26.73, 27.21* 


Schirmer Transp. Co. Inc. Ext.—Fertilizer (npr) 
16.40, 16.80, 24.10, 24.15, 24.53, 27.31* 





Ext.—Marshall, Minn. (npr) 27.31* 
Schultz, H. H., Ext.—Wis. (npr) 24.13, 26.71, 27.32* 
Scott, P. E., Com. Car. “Grandfather” App. (npr) 20.40, 27.31* 
Scrap Metal—Jacksonville, Fla. to New York, N. Y. (I & S M-13293) 55.81, 67.59 
Seattle Traffic Assn. v. Consolidated Freightways, Inc. 66.0 
Security Storage & Van Co. Inc. (Ala. Corp.)—Skellet Van & Storage 

Co. 80.20, 83.25, 85.32, 87.13* 


Shoes, see “Boots or Shoes” 
Southern Ill. & Mo. Bridge Co. etc., see “St. Louis S. Ry. Co.” (Modifica- 

tions of Systems or Devices) 
Southern Pac. Co.—Partial Discontinuance of Passenger Trains bet. Los 

Angeles & Sacramento; Oakland & Sacramento; & San Francisco 

& San Jose, Calif. (npr) 

17.43, 29.03, 29.23, 29.25, 29.31, 29.32, 29.35, 29.41, 29.45 

Southern Ry. Co. v. Louisville & N. R. Co. 54.11, 67.31 
Southwest Steel Products v. Alton & S. R. 58.33, 67.61 
Spector Frt. System, Inc.—Control & Merger—Great Amer. Transport, 

Inc. (embraces Spector Frt. System, Inc.—Issuance of Securities 

& Assumption of Obligations; Same—Stock) 84.12, 85.20, 85.33, 85.34, 87.13* 
Spector Frt. System, Inc.—Issuance of Securities & Assumption of Obli- 


gations 33.53* 
Star Transfer Co. Ext.—Cement from Trident, Mont. (npr) 24.16, 24.25, 24.53, 27.31* 
Star Transfer Co. Ext.—Fertilizer from Georgetown, Idaho (npr) 24.53, 27.31* 
State Motor Lines, Inc.—Operations under Second Proviso of Sec. 

206(a)(1) (npr) 20.13, 81.16 
Steel Haulers, Inc. Ext.—Towers (npr) 05.10, 21.72, 27.32* 


Steel, see “Iron & Steel Articles—Chicago & East St. Louis, Ill. to Il.” 
Steel, see “Iron or Steel Articles—East to Southwest” 
Stock, see “Tennessee, A. & G. Ry. Co.” 
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27.31* Stokely-Van Camp, Inc. v. Gulf, C. & S. F. Ry. Co. 57.39, 58.00, 67.61 
Strickland Transp. Co., Inc.—Control—Eng. Transp. Co. Inc. 

27.31* 81.74*, 84.10, 85.31, 85.33 

ose Swaer, A. E., Com. Car. “Grandfather” App. (npr) 20.41, 20.43, 27.31* 

* 

27.31* T. S. C. Motor Frt. Lines, Inc. (now entitled Ryder Truck Lines of La. 

27.31* Inc.) Ext.—Alternate Routes 25.40, 25.51, 27.32* 
Tennessee, A. & G. Ry. Co. Stock (npr) 33.70* 
Texas & N. O. R. Co.—Merger—Southern Pac. Term. Co. 80.07, 85.41, 87.10, 87.11* 
Tower Lines, Inc. Ext.—Grafton, W. Va. (npr) 24.01, 26.71, 27.32* 

» 85.01 Transamerican Frt. Lines, Inc.—Pur.—Edward C. More, see “More, 

Edward C., Com. Car. ‘Interim’ App.” 
87.23% Transamerican Frt. Lines, Inc. Ext.—Seabrook, N. J., see “More, 


Edward C., Com. Car. ‘Interim’ App.” 
Transport, Inc. Ext.—Hastings, Minn. (embraced in Hvidsten Transport, 


, 60.30 Inc., Dakota Cty., Minn.) 27.32 
Transport, Inc. Ext.—Marshall, Minn. (embraces Schirmer Transp. Co. 
87.13* Inc. Ext.—Same, Indianhead Truck Line, Inc. Ext.—Same, Quickie 
27.31* Transport Co. Ext.—Same, Dugan, D. S. Ext.—Same, Ruan Trans- 
33.45* port Corp. Ext.—Same, Dahlen Transport, Inc. Ext.—Same) (npr) 

33.01* 21.02, 24.25, 24.43, 27.31* 
Transport Motor Exp. Inc. Ext.—Ill. Points (embraced in Same, Pur.— 

Joseph Marfise) 27.32* 
37.13* Transport Motor Exp. Inc.—Pur.—Joseph Marfise (embraces Transport 


Motor Exp. Inc. Ext.—lIll. Points) 
01.2, 16.33, 17.43, 20.02, 24.01, 24.06, 80.01, 80.02, 81.15, 85.33, 87.17* 





Transport Storage & Distb. Co. Ext.—Motor Vehicles (npr) 18.35, 26.74, 27.32* 
7.13* Triple R Trucking Co., Inc. Com. Car. App. (npr) 05.30, 24.11, 26.71, 27.32* 
— Tri-State Trucking Co. Ext.—Arco, Idaho 20.12, 20.22, 21.72, 27.31* 
7.21* United States v. San Diego & A. E. Ry. Co. 66.61 
po | Various Commodities—Buffalo, N. Y. to Chicago, Ill. (I & S M-13198) 55.83, 67.45 
7.32° Walker Hauling Co. Inc. Ext.—Vegetable Oils (embraces Russ Transport, 
7.31* Inc. Ext.—Vegetable Oils) (npr) 22.06, 24.10, 24.65, 27.31* 
67.59 Watkins Motor Lines, Inc.—Pur.—Lavell Anderson, C. J. Baillio & 
66.0 J. W. Potter 80.11, 82.02, 87.13* 
Watson Bros. Transp. Co. Inc. Ext —Missile Sites (embraces Riss & Co. 
7.13* Inc. Ext.—Missile Sites, Garrett Freightlines, Inc. Ext.—Same, 
Pacific Intermountain Exp. Co. Ext—Same, Denver-Chicago 
Trucking Co. Inc. Ext.—Same Consolidated Freightways, Inc. 
Ext.—Same (now retitled Consolidated Freightway Corp. of Del.) 
Ext.—Same, Ringsby Truck Lines, Inc. Ext.—Same, Knaus Truck 
Lines, Inc. Ext.—Same, Salt Creek Freightways Ext.—Same, 
Navajo Frt. Lines, Inc. Ext—Same, Ridgely, Mona dba Arrow 
9.45 Mov. & Storage Co. Ext.—Same; Buckingham Frt. Lines, Ext.— 
7.31 Same, Union Pac. Motor Frt. Co. Ext.—Colo. Missile Sites, Union 
7.61 Pac. Motor Frt. Co. Ext.—Missile Sites) (npr) 
20.12, 20.22, 20.32, 21.02, 21.50, 24.01, 24.15, 26.74, 27.31* 
Wax, see “Liquid Wax—Marcus Hook to Minn., Wis.,” “Liquid Wax— 
-13* Marcus Hook, Pa. to Minn. & Wis.” 
Weaver, K. L., Cont. Car. “Grandfather” App. (npr) 20.40, 27.41* 
.53* Wenham Transp. Inc. Ext.—Lubricating Oil Additives (npr) 
.31* 20.13, 24.65, 26.71, 27.32* 
.31* Western Md. Ry. Co. Equipment Trust Ctfes (npr-?) 33.12* 
Whitehouse Trucking, Inc. Ext.—Ohio (rpr) 24.30, 24.52, 27.32* 
1.16 Whitfield Transp. Inc. Ext.—Las Cruces, N. Mex. 20.09, 21.72, 27.31* 
.32* Whittle, Riley, Inc. Com. Car. “Grandfather” App. (npr) 20.40, 20.43, 27.31* 
Widell, C. E., Broker App. (npr) 21.19, 23.91, 24.02, 27.71° 
Williams Grain & Produce Co. Cont. Car. App. (npr) 20.12, 21.21, 27.41° 


Wills, G. H. & J. W. Layton—Pur.—Neibauer Bus Co. 
80.03, 82.73, 84.30, 85.42, 87.16* 
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Wilson Bros. Truck Line, Inc. Ext.—Bananas 
Wirtz, F. L.—Control—Takin Bros. Frt. Line, Inc. 
Wood, Lonnie, Com. Car. App. (npr) 

Wright, C. F., Ext.—Lumber & Pallets (npr) 


Yeatts, L. H., Ext.—New Furniture (npr) 


Zechman, K. K. & H. E., Ext.—Baltimore, Md. (npr) 24.10, 


20.40, 27.32 
81.73*, 84.30, 84.34 
24.01, 27.32° 
24.30, 27.32* 


21.50, 21.72, 27.31* 


24.51, 26.71, 27.42* 


Zimmerman, T. M., Co. Ext.—Com. Car. “Grandfather” App. Sub 8 (em- 


braces T. M. Zimmerman Co. Ext.—Interim Operations) 
Ext.—Interim Operations, Sub 9 


20.40, 27.31* 
27.32* 




















List of New Members * 


Frank J. Bantle, General Western Freight Agent, Louisville & Nashville Railroad 
Company, 944 Monadnock Building, 681 Market Street, San Francisco 5, 
California. 

William A. Bergman, 806 American Building, Cedar Rapids, Iowa. 


George M. Carr, 100 Bush Street, San Francisco 4, California. 


Charles W. Chapman, Jr., Commerce Assistant, New York Central Railroad Com- 
pany, 1225 LaSalle Street Station, Chicago 5, Illinois. 


Robert L. Dausend, Traffic Manager, Sea-Land Service, Inc., Post Office Box 1050, 
Newark, New Jersey. 


Harold C. Heublein, Transportation Rate Analyst, Public Service Commission of 
Wisconsin, State Office Building, Madison 2, Wisconsin. 


Thomas B. Kircher, Traffic Manager, Spreckels Sugar Company, 2 Pine Street, 
San Francisco 11, California. 


Denis J. McCabe, Foreign Freight Agent, Louisville & Nashville Railroad, 500 Fifth 
Avenue, New York 36, New York. 


Zachary Marantis, Attorney, New York Central Railroad Company, 466 Lexington 
Avenue, New York 17, New York. 


Harry Ross, Jr., 920 Warner Building, Washington 4, D. C. 


Robert L. Walsh, Sr., Survey Analyst, Phillips Petroleum Company, 639 Adams 
Building, Bartlesville, Oklahoma. 


Atwood C. Wolf, Attorney, 26 Journal Square, Jersey City 6, New Jersey. 


MEMBERSHIPS RESUMED 


Andrew P. Damis, Traffic Supervisor, Kaiser Aluminum & Chemical Corporation, 
Ravenwood Works, Ravenwood, West Virginia. 


Albert J. Latcha, 14136 Bramell, Detroit 23, Michigan. 





* Elected to membership, October, 1960. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Richard E. Costello, Chairman, Commerce Counsel, Erie-Lacka- 
wanna Railroad Company, 140 Cedar Street, New York 6, New York. 
Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 P. M., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


James H. Sweeney, Chairman, P. Callahan, Inc., 2126 E. Tioga 
Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town membe-s are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member.) 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 

Meets: At call of Chairman. 


Akron Chapter 


Theodore E. Jasin, Chairman, Assistant Traffic Manager, Babcock 
& Wilcox Company, Barberton, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Frank T. Day, President, Traffic Manager, The Warner & Swasey 


Company, 5701 Carnegie Avenue, Cleveland 3, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


James E. Lewis, Jr., President, Traffic Department, Reynolds Metals 
Company, Reynolds Metals Building, Richmond 18, Virginia. 


Carolina Chapter 
S. Edward Fulk, Chairman, Assistant Traffic Manager, Pilot 
Freight Carriers, Inc., P. O. Box 615, Winston-Salem, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 
James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 
District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Ouwt-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Thurlow N. Hackney, President, Traffic Manager, Franklin Manu- 
facturing Company, 65-22nd Avenue, N. E., Minneapolis 18, Minnesota. 
Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 
Southeastern Wisconsin Chapter—Milwaukee 

George T. Brewer, Jr., Chairman, Assistant General Traffic Man- 
ager, A. O. Smith Corporation, P. O. Box 584, Milwaukee 1, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 

District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 

W. J. Ditsch, President, Black, Sivalls & Bryson, Inc., Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. Out-of-town members are cordially én- 
vited to attend these meetings. 

St. Louis Chapter 

Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


George T. Thomas, Chairman, Service Pipe Line Company, P. O. 
Box 1979, Tulsa, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills. Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 

C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Ft. Worth 1, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 

South Texas Chapter 

Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13——-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 
Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p. m. Members of other Chapters are cordially invited to attend. 


Portland, Oregon, Chapter 


William L. Bush, Chairman, Standard Oil Company of California, 
P. O. Box 950, Portland 7, Oregon. 
District 16—California, Nevada and Arizona 

San Francisco Region Chapter 

Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles, California. Out-of- 
town members are cordially invited to attend. 
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ory in the United States. 
paper Farad t . Howard Freas, as Chairman 
Interstate Commerce oe to the High Authori = lg reheat 
-Steel'Community, Luxembourg, on October 10, 
ics for 1. C. C. Practitioners 0... 
] ‘gated Current Index to f, CC. Decisions contains an Index to ail 
ARS ot ge sions (printed and unprinted) from January 1951 rough 


é te Le 
1959 lement to Consolidated Current index to. 1. C. © Decisions, Contains 
x to all 1. C. C. Decisions (printed and unprinted), from February, 
through January, 1956 

Fait, Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. in this book, 
a comprehensive but con-ise work, former Commissioner Aitchison, for the 

time, has authoritatively analyzed and determined what standards are 
properly applicable in determinin the reasonable level of carrier charges 

Interstate. mmerce. Commissio rganization, "ee a Work and 

ioning of Major Activities: Chart, as of January 1, 1959 ; 
ual af revised as of January | 1959, (companion (iB to ig 

* Man of Practice and Procedure before the 1. C. C prepared by C. 
Hikyer, F. C, Hillyer and Walter McFarland . 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
oe ared by Warren H. Wagner. 1959 Revision prepared by Robert B. 

mhorn 

Relief from 4th Section of the interstate Commerce Act lb M. Fiedler; 
Examiner. This study sets forth the principles developed, the grounds 
Tecognized, and the limitations imposed by the Commission in the granting 
of relief ie the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This m2nual, published March 1960; :consists of two parts. Part |, De- 
scription and Evaluation of er of Information, containing ten sec- 
tions: The Laws and Regulations; I. C. @ ‘Reported Decisions; Reporting 
of Court Decisions: Digests; Legal Enc a a pao Citators; Miscellane- 
ous Reference Publications? Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procediire is comprised of two 
sections: Methods of Searching for Transportation Information, and 
Examples of Research Procedure ~... 

*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Sw og a Commission. 1957 
Revised Edition with 48-page Special a ja 4 Prepared by Specialists 
in Education, Transportation Law, ce ractice and Procedure 

Supreme Court Decisions Important to a f. C, Co and Abstracts of 39 im- 

rtant Decisions Since 1939 (193921950). (Published May, 1951.) This 
booklet. contains 256 Supreme Court ricaapene — — are 172 de- 
important to the 1.C. C. 


cistotts 

286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286.decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
tees Y the provisions not only of the Interstate Commerce Act but also 


fen “gers sins acts (includes “39:-Important Decisions Since 1939” 
955 bot to Abstracts of ‘Supreme ‘Court Decisions, W. }. Myskowski 
s Supplement brings up to date the om book of 286 Abstracts. 

It © We covers the period 1953 through June, 19 


© Companion Works. 
Eg: Pamphlets Teneeerily Out of Print 
Cast. and Value of Service in Ratemaking for Common Carriers. 



















































































